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Coronado

Idaho Falls, Idaho 83404-7495
Telephone: (208) 523-5171
Facsimile: (208) 529-9732
Email: gaffney@beardstclair.com
Attorney for Defondant

DISTRICT COURT FIFTH JUDICIAL DISTRICT
BLAINE COUNTY IDAHO
SILVER CREEK SEED, LLC, an Idaho
limited liability company,
Plaintiff-Counterdefendant,
vs.

Case No.: CV-2013-644
ORDER ON PENDING MOTIONS

SUNRAIN VARIETIES LLC,
Defendant-Counterclaimant.

On September 15, 2014, the Court heard oral argument on the Defendant's
Motion for Reconsideration and the Plaintiff's Second Motion for Partial Summary
Judgment. The Court, after considering the briefing and pleadings, along with oral
argument, ruled from the bench for reasons stated in open court as follows:
L The Defendant's Motion for Reconsideration is hereby DENIED; and

2. The Plaintiff's Second Motion for Partial Summary Judgment is hereby DENIED.
DATED: September~14

~t&r-

Honorab~ J. Elgee

Order on Pending Motions - l
428

I certify that on September zY,2014, I served a true and correct copy of ORDER
ON PENDING MOTIONS on the following by the method of delivery designated below:
Andrew B. Wright
Wright Brothers Law Office
POBox226
Twin Falls, ID 83303
Fax: (208) 733-1669
Michael D. Gaffney
Beard St. Clair Gaffney PA
2105 Coronado Street
Idaho Falls, ID 83404
Fax: (208) 529-9732

1

~ U.S.Mail D' ··

Hand-delivered

~ U.S. Mail

Hand-delivered

D·

Facsimile

D·";

Facsimil'e

Clerk of the Court
By:

C.R--Tu

Deputy Clerk

l::J._.,j /
-

0

Order on Pending Motions · 2
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FILED~::.~~.,
FEB 1 2015
Idaho Falls, Idaho 83404-7495
Telephone: (208) 523-5171
Facsimile: (208) 529-9732
Email: gaffney@beardstclair.com
Attorney for Defendant

DISTRICT COURT FIFTH JUDICIAL DISTRICT
BLAINE COUNTY IDAHO
SIL VER CREEK SEED, LLC, an Idaho
limited liability company,
Plaintiff-Counterdefendant,

Case No.: CV-2013-644
DEFENDANT'S PROPOSED JURY
INSTRUCTIONS

vs.

SUNRAIN VARIETIES LLC,
Defendant-Counterclaimant.

The Defendant/Counterclaimant, Sunrain Varieties LLC (Sunrain), through
counsel of record, Beard St. Clair Gaffney PA, respectfully submit the following
Proposed Jury Instructions for Trial.
DATED: February

J{e 2015

. Gaffney
. Clair Gaffney PA
Attorneys for the Defendant/Counterclaimant
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state

on

served a true and correct copy of the DEFENDANT'S PROPOSED JURY

INSTRUCTIONS on the following by the method of delivery designated below:
Andrew B. Wright
Wright Brothers Law Office
P0Box226
Twin Falls, ID 83303
Fax: (208) 733-1669
Blaine County Courthouse
201 2nd Avenue S., Ste. 106
Hailey, ID 83333
Fax: (208) 788-5527
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to

.... ,.,v,,.,

explain your duties as jurors and define the

that applies to

this case. It is your duty to determine the facts, to apply the law set forth in these
instructions to those facts, and in this way to decide the case. Your decision should be
based upon a rational and objective assessment of the evidence. It should not be based on
sympathy or prejudice.

It is my duty to instruct you on the points of law necessary to decide the case, and
it is your duty to follow the law as I instruct. You must consider these instructions as a
whole, not picking out one and disregarding others. The order in which these instructions
are given or the manner in which they are numbered has no significance as to the
importance of any of them. If you do not understand an instruction, you may send a note
to me through the bailiff, and I will try to clarify or explain the point further.
In determining the facts, you may consider only the evidence admitted in this
trial. This evidence consists of the testimony of the witnesses, the exhibits admitted into
evidence, and any stipulated or admitted facts. While the arguments and remarks of the
attorneys may help you understand the evidence and apply the instructions, what they say
is not evidence. If an attorney's argument or remark has no basis in the evidence, you
should disregard it.
The production of evidence in court is governed by rule of law. At times during
the trial, I sustained an objection to a question without permitting the witness to answer
it, or to an offered exhibit without receiving it into evidence. My rulings are legal matters,
and are solely my responsibility. You must not speculate as to the reason for any

432

was made, or my ruling
to

answer

would have shovm. Remember, a question is not evidence and should be considered
as it gives meaning to the answer.
There were occasions where an objection was made after an answer was given or
the remark was made, and in my ruling on the objection I instructed that the answer or
remark be stricken, or directed that you disregard the answer or remark and dismiss it
from your minds. In your deliberations, you must not consider such answer or remark,
but must treat it as though you had never heard it.
The law does not require you to believe all of the evidence admitted in the course
of the trial. As the sole judges of the facts, you must determine what evidence you believe
and what weight you attach to it. In so doing, you bring with you to this courtroom all of
the experience and background of your lives. There is no magical formula for evaluating
testimony. In your everyday affairs, you determine for yourselves whom you believe,
what you believe and how much weight you attach to what you are told. The
considerations you use in making the more important decisions in your everyday dealings
are the same considerations you should apply in your deliberations in this case.
Comment:
This instruction is a revision of IDJI 100, to clarify the language and eliminate
unnecessary verbiage. It also supercedes and replaces IDJI 120 and 12L

GIVEN- - - - - - REFUSED - - - - MODIFIED - - - - COVERED - - - - OTHER - - - - - -
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'will

entitled to

with you

instructions concerning the law that applies to this case, the exhibits that
have been admitted into evidence and any notes taken by you in the course
of the trial proceedings.

If you take notes during the trial, be careful that your attention is not
thereby diverted from the witness or his testimony; and you must keep your
notes to yourself and not show them to other persons or jurors until the jury
deliberations at the end of the trial.

GIVEN- - - - - - REFUSED - - - - MODIFIED - - - - COVERED - - - - OTHER - - - - - -
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(modified)

case

same

unprejudiced treatment that an individual would be under like circumstances.
You should decide this case with the same impartiality that you would use in
deciding a case between individuals.

GIVEN- - - - - - REFUSED - - - - MODIFIED - - - - COVERED - - - - -

OTHER - - - - - -
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There are certain things you must not do during this trial:
1.

You must not associate in any way with the parties, any of

the attorneys or their employees, or any of the witnesses.
2

You must not discuss the case with anyone, or permit anyone

to discuss the case with you. If anyone attempts to discuss the case with you,
or to influence your decision in the case, you must report it to me promptly.
3.

You must not discuss the case with other jurors until you

retire to the jury room to deliberate at the close of the entire case.
4.

You must not make up your mind until you have heard all of

the testimony and have received my instructions as to the law that applies to
the case.
5.

You must not contact anyone in an attempt to discuss or gain

a greater understanding of the case.
6.

You must not go to the place where any alleged event

occurred.

Comment:
This instruction is an outline of the elements often stated to jurors at the beginning of
a trial. See, IRCP 47(n). It is perhaps preferable to use the elements of this instruction as a
guide for a more informal explanation to the jury of the necessary conduct expected of them,
including reasons and examples as appropriate.

436

437

1.

not evidence

statement by me identifying a claim of a party is not evidence in
this case. I have advised you of the claims of the parties merely to acquaint
you with the issues to be decided.

GIVEN- - - - - - REFUSED - - - - MODIFIED - - - - COVERED - - - - -

OTHER - - - - - -
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court

during

deliberations to communicate

me,

may send a note signed by one or more of you to the bailiff. You should not try to
communicate with me by any means other than such a note.
During your deliberations, you are not to reveal to anyone how the jury stands on
any of the questions before you, numerically or otherwise, unless requested to do so by
me.

REFUSED - - - - MODIFIED - - - - COVERED - - - - -

OTHER - - - - - -
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have given

of law that apply to this case. have instructed you

regarding matters that you may consider in weighing the evidence to determine the facts.
In a few minutes counsel will present their closing arguments to you and then you will
retire to the jury room for your deliberations.
Each of you has an equally important voice in the jury deliberations. Therefore,
the attitude and conduct of jurors at the beginning of the deliberations are important. At
the outset of deliberations, it is rarely productive for a juror to make an emphatic
expression of opinion on the case or to state how he or she intends to vote. When one
does that at the beginning, one's sense of pride may be aroused and there may be
reluctance to change that position, even if shown that it is wrong. Remember that you are
not partisans or advocates, but you are judges. For you, as for me, there can be no
triumph except in the ascertainment and declaration of the truth.
Consult with one another. Consider each other's views. Deliberate with the
objective of reaching an agreement, if you can do so without disturbing your individual
judgment. Each of you must decide this case for yourself; but you should do so only after
a discussion and consideration of the case with your fellow jurors.
GIVEN- - - - - - REFUSED - - - - - MODIFIED - - - - COVERED - - - - OTHER - - - - - -
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retiring to the jury room,

one of your number as a foreperson, who

preside over your deliberations.
Appropriate forms of verdict will be submitted to you with any instructions. Use
only the ones conforming to your conclusions and return the others unused.
A verdict may be reached by three-fourths of your number, or nine of you. If your
verdict is unanimous, your foreperson alone will sign it; but if nine or more, but less than
the entire jury, agree, then those so agreeing will sign the verdict.
As soon as you have completed and signed the verdict, you will notify the bailiff,
who will then return you into open court.

GIVEN- - - - - - REFUSED - - - - MODIFIED - - - - COVERED - - - - OTHER - - - - - -
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now completed your duties as jurors

this case and are discharged

with the sincere thanks of this Court. You may now discuss this case with the attorneys or
with anyone else. For your guidance, I instruct you that whether you talk to the attorneys,
or to anyone else, is entirely your own decision. It is proper for you to discuss this case, if
you want to, but you are not required to do so, and you may choose not to discuss the
case with anyone at all. If you choose to talk to someone about this case, you may tell
them as much or as little as you like about your deliberations or the facts that influenced
your decisions. If anyone persists in discussing the case over your objection, or becomes
critical of your service, either before or after any discussion has begun, you may report it
tome.

REFUSED - - - - MODIFIED - - - - COVERED - - - - OTHER - - - - - -
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on a proposition, or use the
expression "if you find" or "if you decide," I mean you must be persuaded that the
proposition is more probably true than not true.

GIVEN- - - - - - REFUSED - - - - MODIFIED - - - - COVERED - - - - OTHER - - - - - -
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(Modified)

is about to be presented to you

deposition. A deposition is

testimony taken under oath before the trial and preserved in writing. This evidence is
entitled to the same consideration you would give had the witness testified from the
witness stand.
You will only receive this testimony in open court. Although there is a record of
the testimony you are about to hear, this record will not be available to you during your
deliberations.
Comment:
The last sentence has been added to IDJI 124 to anticipate inquiry from the jury.

GIVEN- - - - - - REFUSED - - - - MODIFIED - - - - COVERED - - - - -

OTHER - - - - - -
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Evidence may

either direct or circumstantial.

evidence is

that

directly proves a fact. Circumstantial evidence is evidence that indirectly proves the fact,
by proving one or more facts from which the fact at issue may be inferred.
The law makes no distinction between direct and circumstantial evidence as to the
degree of proof required; each is accepted as a reasonable method of proof and each is
respected for such convincing force as it may carry.
Comments:
Two alternatives are offered, one including a brief definition of the term
"circumstantial" and one without. The committee felt that the essential point to the
instruction is that there is no difference in degree of proof required between direct and
circumstantial evidence, and that the definition of the term "circumstantial" is
cumbersome and unnecessary. The recommendation is to use the first alternative is the
usual case. However, if the lawyers would not be permitted to explain circumstantial
evidence by example within the context of the case during argument, it may be necessary
to request the second alternative.
GIVEN- - - - - - REFUSED - - - - - MODIFIED - - - - COVERED - - - - OTHER - - - - - - -
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On Silver Creek's claims for breach of contract against Sunrain, Silver Creek has
the burden of proof on each of the following propositions:
1. The parties formed agreements;
2. Sunrain breached the agreements;
3. The amount of damages.
You will be asked the following question on the jury verdict form:
(Insert question exactly as it appears on the verdict form.)
If you find from your consideration of all the evidence that each of these
propositions has been proved, then you should answer this questions "yes." If you find
from your consideration of all of the evidence that any of these propositions has not been
proved, then you should answer this questions "no."
Comment:
This instruction is the foundation for a verdict on special interrogatories. A charging
instruction such as this should be given for each discrete claim or cause of action covered
by a special interrogatory on the verdict form. The introductory sentence may be
modified as necessary to specifically refer to each claim or cause of action which is
covered by the charging instruction and the special verdict interrogatory to which it
relates.

446

OTHER _ _ _ _ __

447

case, verdict on special

claim

breach of warranty against Sunrain, Silver Creek has

the burden of proof on each of the following propositions:
1. Sunrain made warranties as to the product being sold;
2. The product sold by Sunrain would not pass without objection in the trade;
3. The amount of damages, if any, Silver Creek suffered arising from any alleged breach
of warranty by Sunrain
You will be asked the following question on the jury verdict form:
(Insert question exactly as it appears on the verdict form.)

If you find from your consideration of all the evidence that each of these
propositions has been proved, then you should answer this question "yes." If you find
from your consideration of all of the evidence that any of these propositions has not been
proved, then you should answer this question "no."
Comment:
This instruction is the foundation for a verdict on special interrogatories. A charging
instruction such as this should be given for each discrete claim or cause of action covered
by a special interrogatory on the verdict form. The introductory sentence may be
modified as necessary to specifically refer to each claim or cause of action which is
covered by the charging instruction and the special verdict interrogatory to which it
relates.

448

449

Idaho Code 28-2-314 & 315.

REFUSED - - - - MODIFIED - - - - COVERED - - - - -

OTHER - - - - - -
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4 Minn. Prac., Jury Instr. Guides--Civil CIVJIG 22.55 (6th ed.)

REFUSED - - - - MODIFIED - - - - - COVERED _ _ __
OTHER _ _ _~ -
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1

value

accepted;

2 The value of the goods if they had been as warranted.

4 Minn. Prac., Jury Instr. Guides--Civil CIVJIG 22.70 (6th ed.)

452

NO.

On Sunrain' claim of breach of contract against Silver Creek, Sunrain has the
burden of proof on each of the following propositions:

4. The parties formed an agreement as alleged by Sunrain;
5. That Sunrain fully performed under the contract and that Silver Creek breached the

contract;
6. The amount of damages.
You will be asked the following question on the jury verdict form:
[Insert question exactly as it appears on the verdict]

If you find from your consideration of all the evidence that each of these
propositions has been proved, then you should answer this question "yes." If you find
from your consideration of all the evidence that any of these propositions has not been
proved, then you should answer this question "no."

Comment:
The committee recommends that when there are affirmative defenses or counterclaims,
and in any case involving multiple claims, cross claims or third party claims, verdicts on
special interrogatories be used. Then, each party's claim, counterclaim or cross claim can
be isolated into a charging instruction which defines that claim, and sets forth the
elements necessary to answer the special interrogatory.
GIVEN- - - - - - REFUSED - - - - - MODIFIED - - - - COVERED - - - - OTHER - - - - - -
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contract-

contract is an agreement between two or more parties to do or not do something
that is supported by consideration.
There are four elements to complete a contract. Every contract must have these
four elements. The four elements are:
1.

Competent parties;

2.

A lawful purpose;

3.

Valid consideration; and

4.

Mutual agreement by all parties to all essential terms.

It is not disputed that the following elements are present in the contract alleged in
this case: the parties are competent and that any contracts entered into by the parties were
for lawful purposes.

Comment:
The committee recommends that this instruction be used only where the jury
actually needs a "lecture on contracts" The detailed instruction should usually be
unnecessary, as only specific issues in dispute need be covered.

GIVEN- - - - - - REFUSED - - - - MODIFIED - - - - COVERED - - - - OTHER _ _ _ _ __
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terms -

acceptance

contract may consist of an offer by one party that is accepted by another party.
An offer is any proposal that is intended to become binding upon the party

making the offer if it is accepted by the party to whom it is directed.
An acceptance of an offer is an expression by the party to whom the offer was

directed that accepts the offer in accordance with the terms of the offer.
GIVEN- - - - - - REFUSED - - - - MODIFIED - - - - COVERED - - - - -

OTHER - - - - - -
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case
must
and to
or modify any UHJf'U~,-..
fitness the exclusion must be by a writing and conspicuous. Language to exclude all
implied warranties of fitness is sufficient if it states, for example, that "There are no
warranties which extend beyond the description on the face hereof."

UT<>'M"<;>njhJ

Additionally, warranties of merchantability and fitness for a particular purpose
may be disclaimed by course of dealing.
Idaho Code Ann.§ 28-2-316 (West)

GIVEN- - - - - - REFUSED - - - - MODIFIED - - - - COVERED - - - - OTHER - - - - - -
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contract

INSTRUCTION
Sunrain has alleged breach of contract in this case. Sunrain has the burden of
proving the folio-wing propositions:
1. A contract existed bet\veen Silver Creek and Sunrain;
2. Silver Creek breached the contract;

3. Sunrain has been damaged on account of the breach; and
4. The amount of the damages.

If you find from your consideration of all the evidence that each of the
propositions required of Sunrain has been proved, then you must consider the issue of the
affirmative defenses raised by Silver Creek, and explained in the next instruction. If you
find from your consideration of all the evidence that any of the propositions in this
instruction has not been proved, your verdict should be for Silver Creek.
GIVEN- - - - - - REFUSED - - - - MODIFIED - - - - COVERED - - - - OTHER - - - - - -
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When I say that a party must have "substantially performed" the contract or that
"substantial performance" of the contract is required, I mean that the important and
essential benefits called for by the terms of the contract have been delivered or
performed. A contract may be substantially performed even though there may have been
some deviations or omissions from the performance called for by the precise language of
the contract.
GIVEN- - - - - - REFUSED - - - - MODIFIED - - - - COVERED - - - - -

OTHER - - - - - -
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on damages

By

you

not express any

opinion as to whether the parties are entitled to damages.

REFUSED - - - - MODIFIED - - - - COVERED - - - - -

OTHER - - - - - -
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breach

contract

If the jury decides Silver Creek is entitled to recover from Sunrain, the jury must
determine the amount of money that will reasonable and fairly compensate Silver Creek
for any of the following elements of damages proved by the evidence to have resulted
from Sunrain' s breach of contract:
The amount owed to Silver Creek by Sunrain for the potatoes delivered.
Whether any of these elements of damage has been proved is for you to determine.

GIVEN- - - - - - REFUSED - - - - MODIFIED - - - - COVERED - - - - OTHER - - - - - -
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Creek under breach
of contract, the jury must determine the amount of money that will reasonable and fairly
compensate Sunrain for any of the following elements of damages proved by the
evidence to have resulted from Silver Creek's breach of contract:
The amount due and owing from Silver Creek to Sunrain for the seed potatoes
delivered in 2013.
Whether any of these elements of damage has been proved is for you to determine.
GIVEN- - - - - - REFUSED - - - - MODIFIED - - - - COVERED - - - - -

OTHER - - - - - -
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damages

person who has been damaged must exercise ordinary care to
minimize the damage and prevent further damage. Any loss that results
from a failure to exercise such care cannot be recovered.

GIVEN- - - - - - REFUSED - - - - MODIFIED - - - - COVERED - - - - -

OTHER - - - - - -
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NO.
as

this case. It is your duty to determine the facts, to apply the law set forth in these
instructions to those facts, and in this way to decide the case. Your decision should be
based upon a rational and objective assessment of the evidence. It should not be based on
sympathy or prejudice.

It is my duty to instruct you on the points of law necessary to decide the case, and
it is your duty to follow the law as I instruct. You must consider these instructions as a
whole, not picking out one and disregarding others. The order in which these instructions
are given or the manner in which they are numbered has no significance as to the
importance of any of them. If you do not understand an instruction, you may send a note
to me through the bailiff, and I will try to clarify or explain the point further.
In determining the facts, you may consider only the evidence admitted in this
trial. This evidence consists of the testimony of the witnesses, the exhibits admitted into
evidence, and any stipulated or admitted facts. While the arguments and remarks of the
attorneys may help you understand the evidence and apply the instructions, what they say
is not evidence. If an attorney's argument or remark has no basis in the evidence, you
should disregard it.
The production of evidence in court is governed by rule of law. At times during
the trial, I sustained an objection to a question without permitting the witness to answer
it, or to an offered exhibit without receiving it into evidence. My rulings are legal matters,
and are solely my responsibility. You must not speculate as to the reason for any
objection, which was made, or my ruling thereon, and in reaching your decision you may

463

not consider such a question or exhibit or speculate as to what

answer or

as it gives meaning to the answer.
There were occasions where an objection was made after an answer was given or
the remark was made, and in my ruling on the objection I instructed that the answer or
remark be stricken, or directed that you disregard the answer or remark and dismiss it
from your minds. In your deliberations, you must not consider such answer or remark,
but must treat it as though you had never heard it.
The law does not require you to believe all of the evidence admitted in the course
of the trial. As the sole judges of the facts, you must determine what evidence you believe
and what weight you attach to it. In so doing, you bring with you to this courtroom all of
the experience and background of your lives. There is no magical formula for evaluating
testimony. In your everyday affairs, you determine for yourselves whom you believe,
what you believe and how much weight you attach to what you are told. The
considerations you use in making the more important decisions in your everyday dealings
are the same considerations you should apply in your deliberations in this case.
GIVEN- - - - - - REFUSED - - - - MODIFIED - - - - COVERED - - - - -

OTHER - - - - - -
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instructions concerning the law that applies to

case, the exhibits that

have been admitted into evidence and any notes taken by you in the course
of the trial proceedings.
If you take notes during the trial, be careful that your attention is not
thereby diverted from the witness or his testimony; and you must keep your
notes to yourself and not show them to other persons or jurors until the jury
deliberations at the end of the trial.

GIVEN- - - - - - REFUSED - - - - MODIFIED - - - - COVERED - - - - OTHER - - - - - -
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INSTRUCTION NO.
case
an

under

You should decide this case with the same impartiality that you would use in
deciding a case between individuals.

GIVEN- - - - - REFUSED - - - - MODIFIED - - - - COVERED - - - - OTHER - - - - - -
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must not
1.

You must not associate in any way with the parties, any of

the attorneys or their employees, or any of the witnesses.
2

You must not discuss the case with anyone, or permit anyone

to discuss the case with you. If anyone attempts to discuss the case with you,
or to influence your decision in the case, you must report it to me promptly.
3.

You must not discuss the case with other jurors until you

retire to the jury room to deliberate at the close of the entire case.
4.

You must not make up your mind until you have heard all of

the testimony and have received my instructions as to the law that applies to
the case.
5.

You must not contact anyone in an attempt to discuss or gain

a greater understanding of the case.
6.

You must not go to the place where any alleged event

occurred.
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case. I have advised you of the claims

the parties merely to acquaint

you with the issues to be decided.
GIVEN- - - - - - REFUSED - - - - MODIFIED - - - - COVERED - - - - -

OTHER - - - - - -

468

me,
may send a note signed by one or more of you to the bailiff.

should not

to

communicate with me by any means other than such a note.
During your deliberations, you are not to reveal to anyone how the jury stands on

any of the questions before you, numerically or otherwise, unless requested to do so by
me.
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to

case.

regarding matters that you may consider in weighing the evidence to determine the facts.
In a few minutes counsel will present their closing arguments to you and then you will
retire to the jury room for your deliberations.
Each of you has an equally important voice in the jury deliberations. Therefore,
the attitude and conduct of jurors at the beginning of the deliberations are important. At
the outset of deliberations, it is rarely productive for a juror to make an emphatic
expression of opinion on the case or to state how he or she intends to vote. When one
does that at the beginning, one's sense of pride may be aroused and there may be
reluctance to change that position, even if shown that it is vvTOng. Remember that you are
not partisans or advocates, but you are judges. For you, as for me, there can be no
triumph except in the ascertainment and declaration of the truth.
Consult with one another. Consider each other's views. Deliberate with the
objective of reaching an agreement, if you can do so without disturbing your individual
judgment. Each of you must decide this case for yourself; but you should do so only after
a discussion and consideration of the case with your fellow jurors.
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room,

one

preside over your deliberations.
Appropriate forms of verdict will be submitted to you with any instructions. Use
only the ones conforming to your conclusions and return the others unused.
A verdict may be reached by three-fourths of your number, or nine of you. If your
verdict is unanimous, your foreperson alone will sign it; but if nine or more, but less than
the entire jury, agree, then those so agreeing will sign the verdict
As soon as you have completed and signed the verdict, you will notify the bailiff,
who will then return you into open court.
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NO.

as

case

the sincere thanks of this Court. You may now discuss this case with the attorneys or
with anyone else. For your guidance, I instruct you that whether you talk to the attorneys,
or to anyone else, is entirely your own decision. It is proper for you to discuss this case, if
you want to, but you are not required to do so, and you may choose not to discuss the
case with anyone at all. If you choose to talk to someone about this case, you may tell
them as much or as little as you like about your deliberations or the facts that influenced
your decisions. If anyone persists in discussing the case over your objection, or becomes
critical of your service, either before or after any discussion has begun, you may report it
tome.
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INSTRUCTION NO.

expression

you find" or "if you decide, I mean you must be persuaded that the

proposition is more probably true than not true.
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testimony taken under oath before the trial and preserved in writing. This evidence is
entitled to the same consideration you would give had the witness testified from the
witness stand.
You will only receive this testimony in open court. Although there is a record of
the testimony you are about to hear, this record will not be available to you during your
deliberations.
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INSTRUCTION NO

directly proves a fact. Circumstantial evidence is evidence that indirectly proves the fact,
by proving one or more facts from which the fact at issue may be inferred.
The law makes no distinction between direct and circumstantial evidence as to the
degree of proof required; each is accepted as a reasonable method of proof and each is
respected for such convincing force as it may carry.
Comments:
Two alternatives are offered, one including a brief definition of the term
"circumstantial" and one without. The committee felt that the essential point to the
instruction is that there is no difference in degree of proof required between direct and
circumstantial evidence, and that the definition of the term "circumstantial" is
cumbersome and unnecessary. The recommendation is to use the first alternative is the
usual case. However, if the lawyers would not be permitted to explain circumstantial
evidence by example within the context of the case during argument, it may be necessary
to request the second alternative.

GIVEN- - - - - - REFUSED - - - - MODIFIED - - - - COVERED - - - - OTHER - - - - - -

475

contract
burden of proof on each of the following propositions:
1. The parties formed agreements;

2. Sunrain breached the agreements;
3. The amount of damages.
You will be asked the following question on the jury verdict form:
(Insert question exactly as it appears on the verdict form.)
If you find from your consideration of all the evidence that each of these
propositions has been proved, then you should answer this questions "yes." If you find
from your consideration of all of the evidence that any of these propositions has not been
proved, then you should answer this questions "no. 11
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burden

on each of the following propositions:

1. Sunrain made warranties as to the product being sold;
2. The product sold by Sunrain would not pass without objection in the trade;
3. The amount of damages, if any, Silver Creek suffered arising from any alleged breach
of warranty by Sunrain
You will be asked the following question on the jury verdict form:
(Insert question exactly as it appears on the verdict form.)

If you find from your consideration of all the evidence that each of these
propositions has been proved, then you should answer this question "yes." If you find
from your consideration of all of the evidence that any of these propositions has not been
proved, then you should answer this question "no."
Comment:
This instruction is the foundation for a verdict on special interrogatories. A charging
instruction such as this should be given for each discrete claim or cause of action covered
by a special interrogatory on the verdict form. The introductory sentence may be
modified as necessary to specifically refer to each claim or cause of action which is
covered by the charging instruction and the special verdict interrogatory to which it
relates.
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INSTRUCTION NO.
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NO.
are
The value of the goods accepted; and
2 The value of the goods if they had been as warranted.
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burden of proof on each of the following propositions:
4. The parties formed an agreement as alleged by Sunrain;
5. That Sunrain fully performed under the contract and that Silver Creek breached the
contract;
6. The amount of damages.
You will be asked the following question on the jury verdict form:
[Insert question exactly as it appears on the verdict]
If you find from your consideration of all the evidence that each of these
propositions has been proved, then you should answer this question "yes." If you find
from your consideration of all the evidence that any of these propositions has not been
proved, then you should answer this question "no."
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NO.
contract

an

or not

that is supported by consideration.
There are four elements to complete a contract. Every contract must have these
four elements. The four elements are:
1.

Competent parties;

2.

A lawful purpose;

3.

Valid consideration; and

4.

Mutual agreement by all parties to all essential terms.

It is not disputed that the following elements are present in the contract alleged in
this case: the parties are competent and that any contracts entered into by the parties were
for lawful purposes.
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NO.
contract

an

one

An offer is any proposal that is intended to become binding upon the party
making the offer if it is accepted by the party to whom it is directed.

An acceptance of an offer is an expression by the party to whom the offer was
directed that accepts the offer in accordance with the terms of the offer.
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INSTRUCTION

case a writing must
or
any uu1;.,u,,u nr<>r,.,,,..,,h,
fitness the exclusion must be by a writing and conspicuous. Language to exclude all
implied warranties of fitness is sufficient if it states, for example, that "There are no
warranties which extend beyond the description on the face hereof."
Additionally, warranties of merchantability and fitness for a particular purpose
may be disclaimed by course of dealing.
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Sunrain has alleged breach of contract in this case. Sunrain has the burden of
proving the following propositions:
I. A contract existed between Silver Creek and Sunrain;
2. Silver Creek breached the contract;
3. Sunrain has been damaged on account of the breach; and
4. The amount of the damages.

If you find from your consideration of all the evidence that each of the
propositions required of Sunrain has been proved, then you must consider the issue of the
affirmative defenses raised by Silver Creek, and explained in the next instruction. If you
find from your consideration of all the evidence that any of the propositions in this
instruction has not been proved, your verdict should be for Silver Creek.
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I

a

must

contract or

"substantial performance" of the contract is required, I mean that the important and
essential benefits called for by the terms of the contract have been delivered or
performed. A contract may be substantially performed even though there may have been
some deviations or omissions from the performance called for by the precise language of
the contract.
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on
opinion as to whether the parties are entitled to damages.
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determine the amount of money that will reasonable and fairly compensate Silver Creek
for any of the following elements of damages proved by the evidence to have resulted
from Sunrain's breach of contract:
The amount owed to Silver Creek by Sunrain for the potatoes delivered.
Whether any of these elements of damage has been proved is for you to determine.
GIVEN- - - - - - REFUSED - - - - MODIFIED - - - - COVERED - - - - -

OTHER - - - - - -

488

NO.
is
contract, the jury must determine the amount of money that will reasonable and fairly
compensate Sunrain for any of the following elements of damages proved by the
evidence to have resulted from Silver Creek's breach of contract:
The amount due and owing from Silver Creek to Sunrain for the seed potatoes
delivered in 2013.
Whether any of these elements of damage has been proved is for you to determine.
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minimize the damage and prevent further damage. Any loss that results
from a failure to exercise such care cannot be recovered.
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Twin Falls, ID 83303
Telephone No. (208) 733-3107
Facsimile No. (208) 733-1669
e-mail: A Wright@WrightBrothersLaw.Com
Attorneys for Plaintiff/Counterdefendant

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF BLAINE

SILVER CREEK SEED, LLC, an Idaho
limited liability company,
Plaintiff/Counterdefendant,
vs.
SUNRAIN VARIETIES LLC, a Delaware
limited liability company,
Defendant/Counterclaimant.

)
)
)
)
)
)
)
)
)
)
)

Case No. CV-2013-644

PLAINTIFF/COUNTERDEFENDANT'S
PROPOSED JURY INSTRUCTIONS

Plaintiff/Counterdefendant Silver Creek Seed, LLC, by and through its attorney, Andrew
B. Wright of Wright Brothers Law Office, PLLC, submits the following Proposed Jury
Instructions for the jury trial in the above-entitled matter:
DATED this

/J

day of February, 2015.
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INSTRUCTION
as

the

that applies to

case.

It is your duty to determine the facts, to apply the law set forth in these instructions to those facts,
and in this way to decide the case. Your decision should be based upon a rational and objective
assessment of the evidence. It should not be based on sympathy or prejudice.

It is my duty to instruct you on the points of law necessary to decide the case, and it is your
duty to follow the law as I instruct. You must consider these instructions as a whole, not picking
out one and disregarding others. The order in which these instructions are given or the manner in
which they are numbered has no significance as to the importance of any of them. If you do not
understand an instruction, you may send a note to me through the bailiff, and I will try to clarify or
explain the point further.

In determining the facts, you may consider only the evidence admitted in this trial. This
evidence consists of the testimony of the witnesses, the exhibits admitted into evidence, and any
stipulated or admitted facts. While the arguments and remarks of the attorneys may help you
understand the evidence and apply the instructions, what they say is not evidence. If an attorney's
argument or remark has no basis in the evidence, you should disregard it.
The production of evidence in court is governed by rule of law. At times during the trial, I
sustained an objection to a question without permitting the witness to answer it, or to an offered
exhibit without receiving it into evidence.

My rulings are legal matters, and are solely my

responsibility. You must not speculate as to the reason for any objection, which was made, or my
ruling thereon, and in reaching your decision you may not consider such a question or exhibit or
speculate as to what the answer or exhibit would have shown. Remember, a question is not
evidence and should be considered only as it gives meaning to the answer.

PLAINTIFF/COUNTERDEFENDANT'S PROPOSED JURY INSTRUCTIONS -3493

were
was

v..,,.,a.:,1,uu.:,

where an objection was made

an answer was

or

on

stricken, or directed that you disregard the answer or remark and dismiss it from
your deliberations, you must not consider such answer or remark, but must treat it as though you
had never heard it.]
The law does not require you to believe all of the evidence admitted in the course of the
trial. As the sole judges of the facts, you must determine what evidence you believe and what
weight you attach to it. In so doing, you bring with you to this courtroom all of the experience and
background of your lives. There is no magical formula for evaluating testimony. In your everyday
affairs, you determine for yourselves whom you believe, what you believe and how much weight
you attach to what you are told. The considerations you use in making the more important decisions

in your everyday dealings are the same considerations you should apply in your deliberations in this
case.
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- Deliberation procedures
INSTRUCTION NO.

During your deliberations, you will be entitled to
the law that applies to this case, the exhibits that have been admitted into evidence and any notes
taken by you in the course of the trial proceedings.

If you take notes during the trial, be careful that your attention is not thereby diverted from
the witness or his testimony; and you must keep your notes to yourself and not show them to other
persons or jurors until the jury deliberations at the end of the trial.
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- Admonition to jury
INSTRUCTION NO.
are certain things you must not do during this trial:
1.

You must not associate in any way with the parties, any of the attorneys or their

employees, or any of the witnesses.
2

You must not discuss the case with anyone, or permit anyone to discuss the case

with you. If anyone attempts to discuss the case with you, or to influence your decision in the case,
you must report it to me promptly.
3.

You must not discuss the case with other jurors until you retire to the jury room to

deliberate at the close of the entire case.
4.

You must not make up your mind until you have heard all of the testimony and have

received my instructions as to the law that applies to the case.
5.

You must not contact anyone in an attempt to discuss or gain a greater understanding

of the case.
6.

You must not go to the place where any alleged event occurred.
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Statement

claims not evidence
INSTRUCTION NO.

statement by me identifying a

a party is not

case.

advised you of the claims of the parties merely to acquaint you with the issues to be decided.
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Communications with court
INSTRUCTION NO._ _
it becomes necessary during your deliberations to communicate

me, you may send a

note signed by one or more of you to the bailiff. You should not try to communicate with me by
any means other than such a note.
During your deliberations, you are not to reveal to anyone how the jury stands on any of the
questions before you, numerically or otherwise, unless requested to do so by me.

PLAINTIFF/COUNTERDEFENDANT'S PROPOSED JURY INSTRUCTIONS -8-
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- Quotient verdicts [modified]

INSTRUCTION NO.

In deciding this case, you may not delegate any of your decisions to another or decide any
question by chance, such as by the flip of a coin or drawing of straws. If money damages are to be
awarded, you may not agree in advance to average the sum of each individual juror's estimate as the
method of determining the amount of the damage award or percentage of negligence.

(this instruction has been modified to account for the issues to be decided by the jury in this case)
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1

-Burden

preponderance of evidence
NO.

wnen I say that a party has the burden of proof on a proposition, or use the expression
you find" or "if you decide," I mean you must be persuaded that the proposition is more probably
true than not true.

PLAINTIFF/COUNTERDEFENDANT'S PROPOSED JURY INSTRUCTIONS -I 0-
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evidence without definition
INSTRUCTION NO

Evidence

either

or circumstantial. Tne law makes no distinction between

direct and circumstantial evidence. Each is accepted as a reasonable method of proof and each is

respected for such convincing force as it may carry.

PLAINTIFF/COUNTERDEFENDANT'S PROPOSED JURY INSTRUCTIONS -11-
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as to various claims
INSTRUCTION
The plaintiff has alleged three separate causes of action. Specifically, those causes

action

are breach of contract, breach of implied warranty of merchantability, and breach of implied
warranty of fitness for a particular purpose. Each of these causes of action is independent from one
another and must be considered separately from the other. The plaintiff can prevail on any one or
both of these causes of action, or on none of them.

(this instruction has been added to prevent confusion regarding the multiple claims in this case)
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NO
defendant has alleged two separate causes of action against the plaintiff. Specifically,
those causes of action are two distinct breaches of contract. Each of these causes of action is
independent from one another, as well as independent from the plaintiff's causes of action, and must
be considered separately from the other. The defendant can prevail on any one or both of these
causes of action, or on none of them.

(this instruction has been added to prevent confusion regarding the multiple claims in this case)
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-Facts not

dispute [modified]
INSTRUCTION

following facts are not in dispute:
•

A contract existed between the plaintiff and the defendant.

•

The seed potato lots grown by the plaintiff pursuant to the contract (the "Seed Potato
Lots") that did not test positive for bacterial ring rot conformed to the contract
between the parties.

•

The plaintiff performed its obligations ooder the contract with regard to the Seed
Potato Lots that did not test positive for bacterial ring rot.

•

The defendant had a duty to accept the Seed Potato Lots that did not test positive for
bacterial ring rot.

•

The defendant did not reject the Seed Potato Lots that did not test positive for
bacterial ring rot.

•

The defendant accepted the 84180 lot of seed potatoes that it took delivery of and
then sold to a third-party prior to the discovery of bacterial ring rot in those potatoes.

•

The defendant accepted the Seed Potato Lots that did not test positive for bacterial
ring rot.

(this instruction has been modified to accooot for the facts previously found in this case)
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6.10.l INSTRUCTION
plaintiff has the burden of proving each of the following propositions:
1. A contract existed between the plaintiff and the defendant;
2. The defendant breached the contract;
3. The plaintiff has been damaged on account of the breach; and
4. The amount of the damages.
It is not disputed that the following propositions are present in this case:
•

A contract existed between the plaintiff and the defendant.

•

The defendant is obligated by the contract to pay the plaintiff the rate contained in
the contract for the seed potato lots grown by the plaintiff pursuant to the contract
that did not test positive for bacterial ring rot.

•

The defendant is obligated by the contract to pay to the plaintiff the rate contained in
the contract for the 84180 lot of seed potatoes that the defendant took delivery of and
then sold to a third party prior to discovery of bacterial ring rot.

There is a dispute as to the quantity of seed potatoes for which the defendant must pay the plaintiff
under the contract, whether the defendant also accepted the remaining potatoes that tested positive
for bacterial ring rot (in addition to the accepted 84180 lot that defendant took delivery of and then
sold to a third party prior to the discovery of bacterial ring rot), and the total amount due to the
plaintiff from the defendant under the contract.

If you find from your consideration of all the evidence that any of the propositions in this
instruction has not been proved, your verdict should be for the defendant.
(this instruction has been modified to account for issues previously decided in this case and
clarify the remaining disputes)
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You are instructed that under the contract between the parties, the defendant also
accepted the remaining seed potatoes that tested positive for bacterial ring rot (in addition to the
accepted 84180 lot that defendant took delivery of and then sold to a third party prior to the
discovery of bacterial ring rot) if:
1. after a reasonable opportunity to inspect the seed potatoes, the defendant signified to
the plaintiff that the seed potatoes did not conform to the contract, but that the
defendant would take or retain them in spite of their nonconformity;
2. the defendant, after a reasonable opportunity to inspect the seed potatoes, failed to
notify the plaintiff within a reasonable time after the seed potatoes were tendered to it
that the defendant rejected the seed potatoes; or
3. The defendant did any act inconsistent with the plaintiff's ownership of the seed
potatoes.

(this instruction is derived from Idaho Code§ 28-2-606 and Borges v. Magic Valley Foods, Inc.,
101 Idaho 494, 615 P.2d 273 (1980))
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506

You are instructed that where the defendant accepts seed potatoes with the knowledge
that the seed potatoes so accepted do not conform to the contract, the defendant cannot revoke
such acceptance unless the defendant's acceptance was on the reasonable assumption that the
nonconformity would be cured by the plaintiff. Acts inconsistent with the plaintiffs ownership
of specific seed potatoes bind the defendant to accepting those seed potatoes despite any prior
insistence that those seed potatoes were rejected.
The defendant must pay at the contract rate for any seed potatoes accepted.

(this instruction is derived from Idaho Code§ 28-2-607)
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Merchantability

establish

the plaintiff has the burden

proving each

the following

propositions:
1. The plaintiff purchased the seed potatoes for growing from the defendant;
2. Some or all of the seed potatoes sold to the plaintiff:
a. would not pass without objection in the trade under the contract description; or
b. were not fit for the ordinary purposes for which such goods are used; or
c. were not of the same kind and quality as the other seed potatoes with which they
were sold;
3. The plaintiff has been damaged; and
4. The plaintiff's damages were due to the unmerchantable nature of some or all of the
seed potatoes sold to it by the defendant.

If you find from your consideration of all the evidence that any of the propositions in this
instruction has not been proved, your verdict should be for the defendant on this claim.

(this instruction is derived from Idaho Code § 28-2-314 and Dickerson v. Mountain View Equip.
Co., 109 Idaho 711, 710 P.2d 621 (Ct. App. 1985))
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a

establish

the plaintiff has the burden

proving each

the following

propositions:
1. The plaintiff purchased the seed potatoes for growing from the defendant;
2. At the time of the purchase:
a. the defendant was aware that the plaintiff needed the seed potatoes it was
purchasing to be free of bacterial ring rot;
b. the defendant provided seed potatoes purporting to be free of bacterial ring rot;
and
c. The plaintiff purchased the seed potatoes provided by the defendant.
3. The seed potatoes were not free from bacterial ring rot;
4. The plaintiff has been damaged; and
5. The plaintiff's damages were due to some or all of the seed potatoes the plaintiff
purchased from defendant being infected with bacterial ring rot when they were
provided to the plaintiff.
If you find from your consideration of all the evidence that any of the propositions in this

instruction has not been proved, your verdict should be for the defendant on this claim.

(this instruction is derived from Idaho Code § 28-2-315; Afartineau v. Walker, 97 Idaho 246,
542 P.2d 1165 (1975); and Robinson v. Williamsen Idaho Equip. Co., 94 Idaho 819,498 P.2d
1292 (1972))
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6.

regards to

defendant's counterclaim, the defendant has the burden

proving each

of the following propositions:
1. A contract existed between plaintiff and defendant;
2. The plaintiff breached the contract;
3. The defendant has been damaged on account of the breach; and
4. The amount of the damages.
If you find from your consideration of all the evidence that any of the propositions in this
instruction has not been proved, your verdict should be for the plaintiff on the defendant's
counterclaim.

(this instruction has been modified to reflect the defendant's assertion of a counterclaim)
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instructions on the subject of damages,

do not express any opinion as to

whether the plaintiff or the defendant is entitled to damages.

(this instruction has been modified to account for the defendant's counterclaim)
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damages
NO.

been damaged must exercise ordinary care to m1num2:e
and prevent further damage. Any loss that results from a failure to exercise such care cannot be
recovered.

PLAINTIFF/COUNTERDEFENDANT'S PROPOSED JURY INSTRUCTIONS -22-

amount due under

parties'

contract the seed potato lots that did not test positive for bacterial ring rot and the 84180 lot of seed
potatoes that the defendant took delivery of and then sold to a third party prior to discovery of
bacterial ring rot in those potatoes. The jury must determine the amount owed to the plaintiff under
the contract for those seed potatoes.

(this instruction has been modified to account for the claims in this case)
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- Damages

breach

contract - general format

AAA~·-u·-~

NO.

jury decides the plaintiff or the defendant is entitled to recover

the other, the jury

must determine the amount of money that will reasonable and fairly compensate the damaged party
for any of the following elements of damages proved by the evidence to have resulted from the
breach of contract, breach of implied warranty of merchantability, or breach of the implied warranty
of fitness for a particular purpose:
1. The amount the defendant owes the plaintiff pursuant to the contract for the seed potato

lots that did test positive for bacterial ring rot (excluding the 84180 lot of seed potatoes
that the defendant took delivery of and then sold to a third party prior to discovery of the
bacterial ring rot);
2. The amount the defendant owes the plaintiff as a result of additional lab testing the

plaintiff performed, and must continue to perform, due to the positive test for bacterial
ring rot;
3. The amount the defendant owes to the plaintiff as a result of the plaintiff disinfecting its
farm due to bacterial ring rot being found on the farm;
4. The amount the defendant owes to the plaintiff as a result of the finding of bacterial ring
rot in cellars used by the plaintiff;
5. The amount the plaintiff owes to the defendant for seed potatoes the defendant sold to
the plaintiff.
Whether any of these elements of damage has been proved is for you to determine.

(this instruction has been modified to account for the claims in this case)

PLAINTIFF/COUNTERDEFENDANT'S PROPOSED JURY INSTRUCTIONS -24-

514

1

room, select one
your deliberations.

An appropriate form of verdict will be submitted to you with any instructions. Follow the
directions on the verdict form, and answer all of the questions required of you by the instructions on
the verdict form.
A verdict may be reached by three-fourths of your number, or nine of you. As soon as nine
or more of you shall have agreed upon each of the required questions in the verdict, you should fill
it out as instructed, and have it signed. It is not necessary that the same nine agree on each question.

If your verdict is unanimous, your foreman alone will sign it; but if nine or more, but less than the
entire jury, agree, then those so agreeing will sign the verdict.
As soon as you have completed and signed the verdicts, you will notify the bailiff, who will
then return you into open court.
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case,

will be given a special verdict

to use

form consists of a series of questions that you are to answer. I will read the verdict form to you
now.
[Read the verdict form in its entirety, including all instructions, and explain the signature block for
the foreperson and the signature lines for the individual jurors.]
We, the Jury, answer the special interrogatories as follows:

Question No. 1: What is the remaining amount owed to the plaintiff under the parties' contract
for the seed potatoes that did not test positive for bacterial ring rot and the 84180 lot of seed
potatoes that the defendant accepted prior to the discovery of the bacterial ring rot?
Answer to Question No. 1: $_ _ _ _ _ _ __
Please go to the next question.

Question No. 2: In addition to the 84180 lot of seed potatoes that the defendant accepted prior to
the discovery of the bacterial ring rot, did the defendant also accept the remaining seed potatoes
that were infected with bacterial ring rot?
Answer to Question No. 2: Yes L_]

NoL_]

Please go to the next question.

Question No. 3: Did the defendant breach the parties' contract (or its implied warranties of
merchantability or fitness for a particular purpose) with regards to the remaining seed potatoes
described in Question No. 2 that were infected with bacterial ring rot?
Answer to Question No. 3: Yes L_]

NoL_]

If you answered "Yes" to either or both of Question Nos. 2 or 3, continue to the next question. If
you answered "No" to both Question Nos. 2 and 3, go directly to Question No. 5.

Question No. 4: What is the remaining amount owed to the plaintiff under the parties' contract
for the seed potatoes that are the subject of Question Nos. 2 and 3?
Answer to Question No. 4:
Please

to the next question.
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Answer to Question No.
are done. Date and sign the bottom of the form, and return it to the bailiff.

[Date line, signature block for foreperson, and 11 signature lines
for individual jurors if verdict is not unanimous.]

(this proposed form has been extensively modified to reflect the issues presented in this case)
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Concluding remarks

you

rules

law that apply to this case. I have instructed

regarding

matters that you may consider in weighing the evidence to determine the facts. In a few minutes
counsel will present their closing arguments to you and then you will retire to the jury room for your
deliberations.
Each of you has an equally important voice in the jury deliberations. Therefore, the attitude
and conduct of jurors at the beginning of the deliberations are important

At the outset of

deliberations, it is rarely productive for a juror to make an emphatic expression of opinion on the
case or to state how he or she intends to vote. When one does that at the beginning, one's sense of
pride may be aroused and there may be reluctance to change that position, even if shown that it is
wrong. Remember that you are not partisans or advocates, but you are judges. For you, as for me,
there can be no triumph except in the ascertainment and declaration of the truth.
Consult with one another. Consider each other's views. Deliberate with the objective of
reaching an agreement, if you can do so without disturbing your individual judgment. Each of you
must decide this case for yourself; but you should do so only after a discussion and consideration of
the case with your fellow jurors.

PLAINTIFF/COUNTERDEFENDANT'S PROPOSED JURY INSTRUCTIONS -28-

now completed

duties as jurors

case and are discharged with the

sincere thanks of this Court. You may now discuss this case with the attorneys or with anyone else.
For your guidance, I instruct you that whether you talk to the attorneys, or to anyone else, is entirely
your own decision. It is proper for you to discuss this case, if you want to, but you are not required
to do so, and you may choose not to discuss the case with anyone at all. If you choose to talk to
someone about this case, you may tell them as much or as little as you like about your deliberations
or the facts that influenced your decisions. If anyone persists in discussing the case over your
objection, or becomes critical of your service, either before or after any discussion has begun, you
may report it to me.
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Andrew B. Wright [ISB No. 6812]
~rr•T~~
BROTHERS

Twin Falls, ID 83303
Telephone No. (208) 733-3107
Facsimile No. (208) 733-1669
e-mail: AWright<@WrightBrothersLaw.Com
Attorneys for Plaintiff/Counterdefendant

IN THE DISTRICT COURT OF THE FIFTH WDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF BLAINE

SILVER CREEK SEED, LLC, an Idaho
limited liability company,

)
)
)
Plaintiff/Counterdefendant,
)
)
vs.
)
)
SUNRAIN VARIETIES, LLC, a Delaware )
limited liability company,
)
)
Defendant/Counterclaimant.
)

Case No. CV-2013-644

PLAINTIFF/COUNTERDEFENDANT'S
PROPOSED JURY VERDICT FORM

We, the Jury, answer the special interrogatories as follows:
Question No. 1: What is the remaining amount owed to the plaintiff under the parties' contract
for the seed potatoes that did not test positive for bacterial ring rot and the 84180 lot of seed
potatoes that the defendant accepted prior to the discovery of the bacterial ring rot?

Answer to Question No. 1: $_ _ _ _ _ __
Please go to the next question.
Question No. 2: In addition to the 84180 lot of seed potatoes that the defendant accepted prior to
the discovery of the bacterial ring rot, did the defendant also accept the remaining seed potatoes
that were infected with bacterial ring rot?

Answer to Question No.

LJ

No
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contract
merchantability or fitness for a particular purpose) with regards to the remaining seed potatoes
described in Question No. 2 that were infected with bacterial ring rot?

Answer to Question No. 3: Yes L_J

No

If you answered "Yes" to either or both of Question Nos. 2 or 3, continue to the next question. If
you answered "No" to both Question Nos. 2 and 3, go directly to Question No. 5.
Question No. 4: What is the remaining amount owed to the plaintiff under the parties' contract
for the seed potatoes that are the subject of Question Nos. 2 and 3?
Answer to Question No. 4: $_ _ _ _ _ _ __
Please go to the next question.

Question No. 5: What is the total amount of damages, including those identified (if any) in the
answers to Questions Nos. 1 and 4, sustained by the defendant as a result of the defendant's
breach of contract?
Answer to Question No. 5: $_ _ _ _ _ _ __
You are done. Date and sign the bottom of the form, and return it to the bailiff.

DATED this _ _ day

______ 2015.
,

Jury Foreman
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BLAINE

SILVER CREEK SEED, LLC, an
Idaho limited liability company,

Plaintiff/Counterdefendant,

Case No. CV-2013-644

vs.
SUNRAIN VARIETIES LLC, a
Delaware limited liability company,

Defendant/Counterclaimant.

INITIAL INSTRUCTIONS TO THE PROSPECTIVE JURY

PROSPECTIVE MEMBERS OF THE JURY: I will now give you the initial
instructions in this case. After the actual jury is selected, I will give the jury some
additional instructions in this case.

Voir Dire -1

This is the case of Silver Creek Seed LLC v. Sunrain Varieties LLC. Are the parties
ready to proceed?
The Clerk will now call the roll of the prospective jurors. When your name is called,
please answer audibly.

CLERK CALL ROLL OF JURY/GIVE ABSENTEE NAMES TO BAILEFF

Ladies and Gentlemen, you have been summoned as prospective jurors in the
lawsuit now before us. The first thing we do in a trial such as this is to first read you some
initial jury instructions and then select 12 jurors and 1 alternate jurors from among you.
I am Robert Elgee, the judge in charge of the courtroom and this trial. The deputy
clerk of court, Crystal Rigby, marks the trial exhibits and administers oaths to you jurors
Af"4-

and to the witnesses. The bailiff ii Doug Wynn, Dale Crowther, and Melanie Colton and
they will assist me in maintaining courtroom order and will arrange your meals after this
case has been submitted to you for decision. The Court reporter, Susan Israel, will keep a
verbatim account of all matters of record during the trial. The law clerk, Josh Stanek, will
frequently be present in Court and will assist me with various legal tasks.
Each of you is qualified to serve as a juror of this court. This call upon your time
does not frequently come to you, but is part of your obligation for your citizenship in this
state and country. No one should avoid fulfilling this obligation except under the most
pressing circumstances. Service on a jury is a civic and patriotic obligation which all good
citizens should perform.
Service on a jury affords you an opportunity to be a part of the judicial process, by
which the legal affairs and liberties of your fellow men and women are determined and
protected under our form of government.
To assist you with the process of selection of a jury, I will introduce you to the
parties and their lawyers and tell you in summary what this action is about. When I

Voir Dire-2

an individual would you please stand and briefly face the

panel and then

seat.
party

brings

lawsuit is called the "plaintiff."

this suit the plaintiff is

/,r-L.

Silver Creek Seed, LLC. The lawx:r(s) representing the plaintiff ill Andrew Wright (and ~ ~ v:;t-

~ &tl: ~ l~ct. %'~ against whom a lawsuit is brought is called the
"defendant." In this suit the defendant is Sunrain Varieties, LLC. The lawyer(s)
representing the defendant is Michael Gaffney (and

']~.t\ ~\&vf

}.

J. ~

This is a civil case and we anticipate it will last f days following jury selection. The
trial will be conducted on weekdays only from 9:00 a.m. to 5:00 p.m., with at least one hour
for lunch and two other breaks. We will try to make your stay as comfortable as possible.
As the judge in charge of this courtroom, it is my duty, at various times during the
course of this trial, to instruct you as to the law that applies to this case.
The duty of the jury is to determine the facts; to apply the law set forth in the
instructions to those facts, and in this way to decide the case. In applying the Court's
instructions as to the controlling law, you must follow those instructions regardless of your
opinion of what the law is, or what the law should be, or what any lawyer may state the law
to be.
A little later in this jury selection process, you will be asked questions touching on
your qualifications to serve as jurors in this particular case. This part of the case is known
as the voir dire examination.
Voir dire examination is for the purpose of determining if your decision in this case

would in any way be influenced by opinions which you now hold or by some personal
experience or special knowledge which you may have concerning the subject matter to be
tried. The object is to obtain twelve persons who will impartially try the issues of this case
upon the evidence presented in this courtroom without being influenced by any other
factors.
Please understand that this questioning is not for the purpose of prying into your
affairs for personal reasons but is only for the purpose of obtaining an impartial jury.
Each question has an important bearing upon your qualifications as a juror and
each question is based upon a requirement of the iaw with respect to such qualifications.

Voir Dire- 3
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question is asked each

as though each

be asked a series

were being questioned
myself as

lawyer will be given an opportunity to ask you some questions.
If you need to answer any question, please raise your juror card. You will then be
asked to identify yourself both by name and juror number, and then stand to give your
answer.

At this time I would instruct both sides to avoid repeating any question during this
voir dire process which has already been asked. I would ask counsel to note, however,
that you certainly have the right to ask follow-up questions of any individual juror based
upon that juror's response to any previous question.
The jury should be aware that during and following the voir dire examination one or
more of you may be challenged.
Each side has challenges "for cause", by which I mean that each side can ask that
a juror be excused for a specific reason. In addition each side has a certain number of
"peremptory challenges", by which I mean each side can challenge a juror and ask that he
or she be excused without giving a reason therefore. If you are excused by either side
please do not feel offended or feel that your honesty or integrity is being questioned. It is
not.

You are instructed that any questions asked or statements made by either the
Court, or the Plaintiff's attomey(s), or by the Defendants' attomey(s) during jury selection
are not evidence in this case. You should not attempt to infer from any of such questions
or statements what the facts in this case may be. Likewise, none of the statements,
opinions, or beliefs expressed by any of you prospective jurors are evidence in this case,
and you should not permit any such statements, opinions, or beliefs to influence your
decision if you are selected to be a juror in this case.

The clerk will now swear the entire panel for the voir dire examination.
CLERK SWEARS JURY PANEL
Voir Dire-4
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Prospective members of the jury, you are instructed that we are now ready to begin
the voir dire I told you about in the first jury instruction I read to you.
I will give you a statement of the claims of the parties simply to advise you what this
case is about. This is a civil case involvin
the defendant,

VOIR DIRE EXAMINATION OF PROSPECTIVE JURORS BY THE COURT
CIVIL CASES
I will first ask you some questions. Then each side will be given an opportunity to ask you
questions. If you respond to a question asked by me or by one of the parties, please first
identify yourself by your name so that the court reporter can make a record of who is
talking.
If you need to say something outside the presence of the other jurors which you do not
want the other jurors to hear, or which, in your judgment, may influence this panel, let me
know and we will take it up in chambers out of the presence of the other jurors.

I.

IDAHO TRIAL JUDGES MANUAL QUESTIONS§ 7.21 (MODIFIED).

The names of the plaintiff in this action are: Silver Creek Seed LLC
The names of the defendant in this action are: Sunrain Varieties LLC
1.

Are any of you related to any of the parties in this action?

2.

Does the relationship of guardian and ward, attorney and client, landlord and
tenant, boarder or lodger, or debtor and creditor exist between you and any of the
parties?

Voir Dire · 5
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4.

Do any of you have any business relationship whatever with any of the parties?
(Principal and agent. partnership, surety or any bond or obligation of either party.)

5.

Are any of you interested in any manner in the outcome of this lawsuit or the
principal question involved in it?

6.

Do you know any of the facts or purported facts of this case? Have you ever
discussed the facts of this case with anyone that purported to know them?

7.

Are you now or have you ever been a party in any civil action against any of the
parties?

8.

Have you ever complained against any of the parties or been accused by any of the
parties in a criminal prosecution?

9.

Have you ever formed or expressed an unqualified opinion that one party or the
other is entitled to relief or should prevail in this case?

Voir Dire-6
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reason

II,
1.

asa

impartial

STATUTORY QUALIFICATIONS, I.C. § 2-209.
Please raise your hand if your answer to any of these questions would be "No":

a.

Are you a citizen of the United States?

b.

Are you at least 18 years of age?

c.

Are you a resident of Blaine County?

d.

Are you able to read, speak, and understand the English language?

e.

I will instruct you as to what the law is as it relates to this case. You are
required to follow those instructions even if you disagree with them. Are
there any of you who would not follow the Court's instructions on the law,
even if those instructions are different from what you believe the law is or
what the law should be?

f.

This is a civil case, not a criminal case. As such, the respective burdens of
proof are different. In a criminal case, the burden of proof is always on the
State and it is beyond a reasonable doubt. In this type of civil case, the
burden of proof is on the party who is responsible to prove a particular
proposition and, it is by a preponderance of evidence, meaning the item
sought to be proved by a respective party is more probably true than not
true. This is a lesser standard of proof than beyond a reasonable doubt in a
criminal case.
Can each of you assure this Court that you will follow this standard of proof
during your final deliberations?
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if
a.

Have you lost the right to vote because of a criminal conviction?

b.

Do you have a physical or mental disability, or any medical or physical
condition, which would make you incapabie or rendering satisfactory jury
service?

c.

Is anything happening in your life which you believe could prevent you from
giving this case your undivided attention?

"' n_ <../
~

~
~
{

5

~_,L
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answer

1J.--

n,

~----------d.

Do you have a religious or moral position that would make it impossible to
render a judgment in this case?

Ill. KNOWLEDGE OF LAWYER, VICTIM, DEFENDANT, WITNESS.
OR FACTS OF THE CASE.
LAWYERS
Attorney(s) for the Plaintiff is: Andrew Wright

Attomey(s) for the Defendant is: Michael Gaffney

1.

Does the relationship of attorney and client presently exist between any of you and
any of the attorneys for the parties in this action or members of their law firms?

2.

Do you know any of the attorneys involved in this case?

Voir Dire- 8
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knowledge

acting with impartiality in this case?
c.

Would your knowledge of
cause you to give
either greater or less weight to the evidence presented by him?

PLAINTIFF
3.

Do you know the plaintiff Silver Creek Seed LLC?

a.

Do you know the plaintiff socially or through business?

b.

Would your knowledge of the Plaintiff prevent you from acting with
impartiality in this case?

c.

Would your knowledge of the Plaintiff cause you to give either greater or
lesser weight to any statement she might make in this case?

DEFENDANT
1.

Do you know the defendant, Sunrain Varieties?

a.

Do you know the defendant socially or through business?

b.

Would your knowledge of the defendant prevent you from acting with
impartiality in this case?

c.

Would your knowledge of the defendant cause you to give either greater or
lesser weight to any statement she might make in this case?

Voir Dire- 9

POTENTIAL WITNESSES
now read
the names those
possibly testify in
cause.
read
names slowly and I ask that if you know any of them in any capacity that you
immediately advise me of this fact. It is important for the jury who is ultimately selected to
hear this case to understand that these are potential witnesses only, and if one or more of
them is not actually called to testify during the trial, you are to make no finding or inference
from that fact.
1.

Witness List
Mark Johnson

Jill Johnson

Dr. Neil Gudmestad

Dr. Jeff Miller

Jeff Bragg

Aron Derbidge

Mel Davenport

Voir Dire - 10
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Rainey Caraballo

Doug John

Lisa Swenson

Gary Secor, Ph.D

ANY OTHERS?
a.

Who do you know?

b.

Do you know him/her/them socially or through business?

c.

Would your knowledge of the witnesses prevent you from acting with
impartiality in this case?

d.

Would you knowledge of the witnesses cause you to give either greater or
lesser weight to any statement he/she might make in this case?

Voir Dire 11
$

533

KNOWLEDGE OF THIS CASE

Have you read or heard anything about this case?

a.

Would you be unable to put out of your mind what you have read or heard
about this case and render an impartial verdict based solely upon the
evidence presented in this courtroom?

b.

Based upon what you have read or heard, would you be unable to act with
impartiality as a juror?

3.

The subject matter of this case is damages resulting from breach of contract to
sell, grow, and then resell seed potatoes between Silver Creek Seed, LLC and
Sunrain Varieties LLC. Does that subject matter cause any of you to believe you
could not serve as a t ·rand impartial juror in this case?

4.

Do any of you have any bias or prejudice either for or against persons who file
complaints in court seeking damages, in other words, does the mere fact that a
person has filed a suit create any bias or prejudice?

5.

Do any of you have any bias or prejudice either for or against persons who are
alleged to be responsible for the claimed damages, in other words, does the
mere fact that a person is sued create any bias or prejudice?

6.

When the Deputy Clerk called the roll of the jurors, you all heard who the
potential jurors are. With that in mind, are there any of you who just could not get
along with any of the other jurors if chosen to sit on this jury and sit through
deliberations?
Voir Dire - 12
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Understanding that one side must go first, which in a civil case is the Plaintiff,
which necessarily means that the Defendant must wait his turn, are there any of
you who would not keep an open mind about this case until both sides have
presented all of the evidence?

8.

After hearing all of the above questions by the Court, do any of you have any
other reason why you cannot give this case your undivided attention and render
a fair and ·mpartial verdict?

Voir Dire - 13
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BLAINE

SILVER CREEK SEED, LLC, an
Idaho limited liability company,

Plaintiff/Counterdefendant,

Case No. CV-2013-644

vs.
SUNRAIN VARIETIES LLC, a
Delaware limited liability company,

Defendant/Counterclaimant.

PRELIMINARY INSTRUCTIONS TO THE JURY

MEMBERS OF THE JURY: Now that you have been selected as the actual trial
jurors in this case, I will now give you the preliminary jury instructions in this case. After
the evidence is closed, I will give the final jury instructions in this case.

PRELIMINARY INSTRUCTIONS
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Ladies and gentlemen, we are about to begin the trial of a law suit. Some of you
may be unfamiliar with the procedures in which you are about to participate; and I am
going, therefore, to outline briefly for you how this trial will proceed.
Now that the jury has been selected and sworn, the court will read to you some of
your instructions. Then, the attorneys will make opening statements; or the defendant's
attorneys may, if they wish, save their opening statements until later.

The opening

statement is intended to inform you about the party's case, and what each party claims,
and what evidence each party intends to produce for you. The opening statement is not
evidence, however.
Then each side offers evidence to support its claim. The plaintiffs, Silver Creek
Seed LLC, proceeds first and offers all of the evidence on his claim. The defendants,
Sunrain Varieties LLC, proceeds to offer all of their evidence on their defense. Thereafter,
rebuttal evidence may be offered.
After all the evidence is in, I will read to you the rest of your instructions. In those
instructions I will tell you what the law is and will tell you what you will have to decide.
Then the trial concludes with the arguments of the lawyers for both sides.
Finally, you will be taken to a place where you can deliberate on your verdict in
privacy.

PRELIMINARY INSTRUCTIONS

537

These instructions explain your duties as jurors and define the law that applies to
this case.

It is your duty to determine the facts, to apply the law set forth in these

instructions to those facts, and in this way to decide the case. Your decision should be
based upon a rational and objective assessment of the evidence. It should not be based
on sympathy or prejudice.
It is my duty to instruct you on the points of law necessary to decide the case, and
it is your duty to follow the law as I instruct. You must consider these instructions as a
whole, not picking out one and disregarding others. The order in which these instructions
are given or the manner in which they are numbered has no significance as to the
importance of any of them. If you do not understand an instruction, you may send a note
to me through the bailiff, and I will try to clarify or explain the point further.

In determining the facts, you may consider only the evidence admitted in this trial.
This evidence consists of the testimony of the witnesses, the exhibits admitted into
evidence, and any stipulated or admitted facts. While the arguments and remarks of the
attorneys may help you understand the evidence and apply the instructions, what they say
is not evidence. If an attorney's argument or remark has no basis in the evidence, you
should disregard it.
The production of evidence in court is governed by rule of law. At times during the
trial, I sustained an objection to a question without permitting the witness to answer, or to
an offered exhibit without receiving it into evidence. My rulings are legal matters, and are
PRELIMINARY INSTRUCTIONS
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responsibility. You must not speculate as to the reason for any objection, which
in ,.,,,..,,,,..n,

was

a question or exhibit or speculate as to what the answer or exhibit would have shown.
Remember, a question is not evidence and should be considered only as it gives meaning
to the answer.
There may be occasions where an objection is made after an answer was given or
the remark was made, and in my ruling on the objection I instruct that the answer or
remark be stricken, or direct that you disregard the answer or remark and dismiss it from
your minds. In your deliberations, you must not consider such answer or remark, but must
treat it as though you had never heard it.
The law does not require you to believe all of the evidence admitted in the course
of the trial. As the sole judges of the facts, you must determine what evidence you believe
and what weight you attach to it. In so doing, you bring with you to this courtroom all of the
experience and background of your lives.

There is no magical formula for evaluating

testimony. In your everyday affairs, you determine for yourselves whom you believe, what
you believe and how much weight you attach to what you are told. The considerations you
use in making the more important decisions in your everyday dealings are the same
considerations you should apply in your deliberations in this case.

PRELIMINARY INSTRUCTIONS
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Certain evidence may be presented to you by deposition. A deposition is testimony
taken under oath before the trial and preserved in writing [or upon video tape].

This

evidence is entitied to the same consideration you would give had the witness testified
from the witness stand.
You will only receive this testimony in open court. Although there is a record of the
testimony you are about to hear, this record will not be available to you during your
deliberations.

PRELIMINARY INSTRUCTIONS
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During the trial I may have to talk with the parties about the rules of law which
should apply in this case. Sometimes we will talk here at the bench. At other times I will
excuse you from the courtroom so that you can be comfortable while we work out any
problems. You are not to speculate about any such discussions. They are necessary
from time to time and help the trial run more smoothly.
Some of you have probably heard the terms "circumstantial evidence," "direct
evidence" and "hearsay evidence." Do not be concerned with these terms. You are to
consider all the evidence admitted in this trial.
However, the law does not require you to believe all the evidence. As the sole
judges of the facts, you must determine what evidence you believe and what weight you
attach to it.
In deciding what you believe, do not make your decision simply because more
witnesses may have testified one way than the other. Your job is to think about the
testimony of each witness you heard and decide how much you believe of what he or she
had to say.
A witness who has special knowledge in a particular matter may give his or her
opinion on that matter. In determining the weight to be given such opinion, you should
consider the qualifications and credibility of the witness and the reasons given for his or
her opinion. You are not bound by such opinion. Give it the weight, if any, to which you
deem it entitled.

PRELIMINARY INSTRUCTIONS

If you wish, you may take notes to help you remember what witnesses say. If you
do take notes, please keep them to yourself until you and your fellow jurors go to the jury
room to decide the case. You should not let note-taking distract you so that you do not
hear other answers by witnesses. When you leave at night, you are required to leave your
notes in the jury room.
If you do not take notes, you should rely on your own memory of what was said and
not be overly influenced by the notes of other jurors. In addition, you cannot assign to one
person the duty of taking notes for all of you.
At the conclusion of the trial proceeding, the Court will take custody of all of your
notes taken during the trial and provide for their prompt destruction.
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INSTRUCTION NO.

a

is made

will not know who the ultimate twelve jurors are until right before the jurors go to deliberate.
More specifically, after closing arguments have been given by the lawyers, we will
put all of your names into our jury wheel, give it a spin, and draw out our alternate juror(s).
I will have further instructions for you then.

PRELIMINARY INSTRUCTIONS
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INSTRUCTION NO.

following
instructions at any time you leave the jury box, whether it be for recesses of the court
during the day or when you leave the courtroom to go home at night.
First, do not talk about this case either among yourselves or with anyone else
during the course of the trial. In fairness to the defendant and to the plaintiff, you should
keep an open mind throughout the trial and not form or express an opinion about the case.
You should only reach your decision after you have heard all the evidence, after you have
heard my final instructions and after the final arguments. You may discuss this case with
the other members of the jury only after it is submitted to you for your decision. All such
discussion should take place in the jury room.
Second, do not let any person talk about this case in your presence. If anyone
does talk about it, tell them you are a juror on the case. If they won't stop talking, report
that to the bailiff as soon as you are able to do so. You should not tell any of your fellow
jurors about what has happened.
Third, during this trial do not talk with any of the parties, their lawyers or any
witnesses. By this, I mean not only do not talk about the case, but do not talk at all, even
to pass the time of day. In no other way can all parties be assured of the fairness they are
entitled to expect from you as jurors.
Fourth, during this trial do not make any investigation of this case or inquiry outside
of the courtroom on your own. Do not go to any place mentioned in the testimony without
an explicit order from me to do so. You must not consult any books, dictionaries,
encyclopedias, the internet, or any other source of information unless I specifically
authorize you to do so.
Fifth, do not read about the case in the newspapers. Do not listen to radio or
television broadcasts about the trial. You must base your verdict solely on what is
presented in court and not upon any newspaper, radio, television or other account of what
may have happened.

PRELIMINARY INSTRUCTIONS
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Email: gaffney@beardstclair.com

Court Blaine Coun

Idaho

Attorney for Defendant

DISTRICT COURT FIFTH JUDICIAL DISTRICT
BLAINE COUNTY IDAHO
SILVER CREEK SEED, LLC, an Idaho
limited Liability company,
Plaintiff-Counterdefendant,

Case No.: CV-2013-644
DEFENDANT'S PROPOSED
SUPPLEMENTAL JURY
INSTRUCTIONS

VS.

SUNRAIN VARIETIES LLC,
Defendant-Counterclaimant.

The Defendant/Counterclaimant, Sunrain Varieties LLC (Sunrain), through
counsel of record, Beard St. Clair Gaffney PA, respectfully submit the following
Proposed Supplemental Jury Instructions for Trial.
DATED: Februarylt2015

. Gafney
t. Clair Gaffney PA
for the Defendant/Counterclaimant

Defendant's Proposed Supplemental Jury Instructions ~ 1
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true and correct copy of the DEFENDANT'S PROPOSED SUPPLEMENTAL JURY

INSTRUCTIONS on the following by the method of delivery designated below:
/

Andrew B. Wright
Wright Brothers Law Office
PO Box 226
Twin Falls, ID 83303
Fax: (208) 733-1669
Blaine County Courthouse
20 l 2"d Avenue S., Ste. I 06
Hailey, ID 83333
Fax: (208) 788-5527

U.S. Mail

v'i'i'and-delivered

Facsimile

U.S. Mail

~cl-delivered

Facsimile

Mich~
Of Beard St. Clair Gaffney PA
Attorney for Defendant
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Instructions - 2
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Damages

proved only with a

and

means "that [the] existence of damages must be taken out of the realm of
speculation."
Trilogy Network Sys., Inc. v. Johnson, 144 Idaho 844,846, 172 P.3d 1119,
1121 (2007)

Defendant's Prcmo,sed Supplemental Jury Instructions - 3
547

the time of sale.
Duffin v. Idaho Crop Imp. Ass'n, 126 Idaho 1002, 1011, 895 P.2d 1195, 1204 (1995)

Defendant's Proposed Supplemental Jury Instructions - 4
548

on
not relying on the seller's skill and judgment and no warranty arises.

Duffin v. Idaho Crop Imp. Ass'n, 126 Idaho 1002, 1011, 895 P.2d 1195,
1204 (1995)

Defendant's Proposed Supplemental Jury Instructions - 5
549

course
performance, or usage of trade.

Duffin v. Idaho Crop Imp. Ass'n, 126 Idaho 1002, 1012, 895 P.2d 1195,
l LU) { 1':l':I))

Defendant's Proposed Supplemental Jury Instructions - 6
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as found in their language or by implication from other circumstances including
course of dealing or usage of trade or course of performance."

Duffin v. Idaho Crop Imp. Ass'n, 126 Idaho 1002, 1012, 895 P.2d 1195,
1205 (1995)

Defendant's Proposed Supplemental Jury Instructions 7

no
consideration to be binding.
Idaho Code Ann.§ 28-2-209 (West)

Defendant's Proposed Supplemental

Instructions - 8
552

Pocatello Hosp., LLC v. Quail Ridge Med. Investor, LLC, 156 Idaho 709,717,330 P.3d
1067, 1075 (2014)

Defendant's Proposed Supplemental Jury Instructions - 9
553

meet as
the parties must assent to the modification.

any

Pocatello Hosp., LLC v. Quail Ridge Med. Investor, LLC, 156 Idaho 709, 717, 330 P.3d
1067, 1075 (2014)

Defendant's Proposed Supplemental Jury Instructions - 10
554

ag1·ee1ne11t may
course
existence and assent may be implied from the acts one party
with the terms of a change proposed by the other."
Pocatello Hosp., LLC v. Quail Ridge Med. Investor, LLC, 156 ldaho 709,717,330 P.3d
1067, 1075 (2014)

Defendant's Proposed Supplemental Jury Instructions - 11
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m1prn;ect turns

on

the terms
the agreement as recognized in the trade. Goods delivered under an agreement made
by a merchant in a given line of trade must be of a quality comparable to that generally
acceptable in that line of trade under the description or other designation of the goods
used in the agreement.
Idaho Code Ann. § 28-2-314 (West) (Comment 2)

Defendant's Proposed Supplemental Jury Instructions - 12
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on
, it
course
not
existence of the warranty but the fact
the warranty was broken and that the breach
the warranty was the proximate cause of the loss sustained. In such an action an
affirmative showing by the seller that the loss resulted from some action or event
following his own delivery of the goods can operate as a defense. Equally, evidence
indicating that the seller exercised care in the manufacture, processing or selection of the
goods is relevant to the issue of whether the warranty was in fact broken. Action by the
buyer following an examination of the goods which ought to have indicated the defect
complained of can be shown as matter bearing on whether the breach itself was the cause
of the injury.
Idaho Code Ann.§ 28-2-314 (West) (Comment 13)

Defendant's Proposed Supplemental Jury Instructions - 13
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FINAL JURY INSTRUCTIONS

SUNRAIN VARIETIES LLC,
Defendant-Counterclaimant.

Idaho

INSTRUCTION NO.

statement

to
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INSTRUCTION NO.

applies to this case. It is your duty to determine the facts, to apply the law set forth

in these instructions to those facts, and in this way to decide the case. Your decision
should be based upon a rational and objective assessment of the evidence. It should
not be based on sympathy or prejudice.

It is my duty to instruct you on the points of law necessary to decide the
case, and it is your duty to follow the law as I instruct You must consider these
instructions as a whole, not picking out one and disregarding others. The order in
which these instructions are given or the manner in which they are numbered has no
significance as to the importance of any of them. If you do not understand an
instruction, you may send a note to me through the bailiff, and I \\111 try to clarify or
explain the point further.

In determining the facts, you may consider only the evidence admitted in this
trial. This evidence consists of the testimony of the witnesses, the exhibits admitted
into evidence, and any stipulated or admitted facts.

V/hile the arguments and

remarks of the attorneys may help you understand the evidence and apply the
instructions, what they say is not evidence. If an attorney's argument or remark has
no basis in the evidence, you should disregard it
The production of evidence in court is governed by rule of law. At times
during the trial, I sustained an objection to a question without permitting the witness
to answer it, or to an offered exhibit without receiving it into evidence. My rulings
are legal matters, and are solely my responsibility. You must not speculate as to the

566

was made, or

reason

what the answer or

'"'""''ll""

would have shown.

ruling thereon, and

reaching

Remember, a question is not

evidence and should be considered only as it gives meaning to the answer.
[There were occasions where an objection was made after an answer was
given or the remark was made, and in my ruling on the objection I instructed that the
answer or remark be stricken, or directed that you disregard the answer or remark
and dismiss it from your minds. In your deliberations, you must not consider such
answer or remark, but must treat it as though you had never heard it.]
The law does not require you to believe all of the evidence admitted in the
course of the trial.

As the sole judges of the facts, you must determine what

evidence you believe and what weight you attach to it. In so doing, you bring with
you to this courtroom all of the experience and background of your lives. There is
no magical formula for evaluating testimony.

In your everyday affairs, you

determine for yourselves whom you believe, what you believe and how much
weight you attach to what you are told. The considerations you use in making the
more important decisions in your everyday dealings are the same considerations you
should apply in your deliberations in this case.

------------------~~----

INSTRUCTION NO

and circumstantial evidence. Each is accepted as a reasonable method of proof and each is
respected for such convincing force as it may carry.

INSTRUCTION NO,

on

use

or "if you decide, I mean you must be persuaded that the proposition is more probably
true than not true.

569

alleged

separate causes of action.

those causes

are breach of contract, breach of implied warranty of merchantability, and breach of implied
warranty of fitness for a particular purpose. Each of these causes of action is independent from one
another and must be considered separately from the other. Silver Creek can prevail on any one or
all of these causes of action, or on none of them.

INSTRUCTION NO (.,

cause

""'""""'''"' cause

contract

cause

causes of action, and must be considered separately from them.

is independent

INSTRUCTION NO.
The Court has previously determined that:
•

A contract existed between Silver Creek and Sunrain.

•

Silver Creek perfonned its obligations under the contract with regard to the seed
potatoes that did not test positive for bacterial ring rot.

•

Sunrain accepted the seed potatoes that did not test positive for bacterial ring rot, as
well as the A84180-8 seed potatoes delivered to Wootens.

Mi,,

re .·,. ~,

INSTRUCTION
case:
•

A contract existed between Silver Creek and Sunrain.

•

Sunrain is obligated by the contract to pay Silver Creek the rate contained in the
contract for the seed potatoes grown by Silver Creek pursuant to the contract that did
not test positive for bacterial ring rot.

•

Sunrain is obligated by the contract to pay Silver Creek the rate contained in the
contract for the A84180-8 seed potatoes delivered to Wootens, and there is no
dispute that Sunrain made payment for these potatoes.

There is a dispute as to the quantity of seed potatoes for which Sunrain must pay Silver Creek under
the contract, whether Sunrain also accepted the remaining potatoes that tested positive for bacterial
ring rot, and the total amount due to Silver Creek from Sunrain under the contract.
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INSTRUCTION NO,

are

under the contract between the parties, Sunrain

accepted the

remaining seed potatoes that tested positive for bacterial ring rot if:

1~ After a reasonable opportunity to inspect those remaining seed potatoes, Sunrain signified

to Silver Creek that those seed potatoes did not conform to the contract, but that Sunrain
would take or retain them in spite of their nonconformity;
2. Sunrain, after a reasonable opportunity to inspect those seed potatoes, failed to notify
Silver Creek within a reasonable time after those seed potatoes were tendered to it that
Sunrain rejected those seed potatoes; or
3. Sunrain did any act inconsistent with Silver Creek's ownership of those seed potatoes. This
act could occur even after a claim is made that those seed potatoes were rejected.
Sun rain must pay at the contract rate for any seed potatoes accepted.

INSTRUCTION NO.

claims that Sunrain breached an

uu1Ju1.,u

warranty

recover on this claim, Silver Creek must prove:
1. the goods purchased were subject to an implied warranty of merchantability;
2. the goods did not comply with the warranty at the time of delivery;
3. the purchaser's damages were due to the unmerchantable nature of the goods; and
4. damages were suffered as a result of the breach of the warranty.

If you find from your consideration of all the evidence that any of the propositions in this
instruction has not been proved, your verdict should be forlt. Sunrain on this claim.

INSTRUCTION NO.

must:

1.

pass without objection in the trade under the contract description; and

2.

in the case of fungibie goods, are of fair average quality within the description; and

3.

are fit for the ordinary purposes for which such goods are used; and

4.

run, within the variations permitted by the agreement, of even kind, quality and quantity
within each unit and among all units involved; and

5.

are adequately contained, packaged, and labeled as the agreement may require; and

6.

conform to the promises or affirmations made on the container or label if any.

INSTRUCTION NO. \

warranties may arise and

with latent

defect

that lies dormant in the goods until it manifests itself sometime after delivery.
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INSTRUCTION NO,

the

and Rumba

for a particular purpose. To establish this claim, Silver Creek must prove that there exists an
implied warranty that the goods will be fit for a particular purpose and that such warranty was
breached at the time the goods were delivered.
There is an implied warranty that goods -will be fit for a particular purpose when the
circumstances are such that the seller has reason to realize that the buyer has a particular purpose for
which the goods are intended to be used and the buyer is relying on the seller to provide goods fit
for that purpose.

INSTRUCTION NO.
is of course necessary

show not

the

existence of the warranty but the fact that the warran~was broken and that the breach of the warranty
was the proximate cause of the loss sustained. In such an action an affirmative showing by the seller
that the loss resulted from some action or event following his own delivery of the goods can operate as
a defense. Equally, evidence indicating that the seller exercised care in the manufacture, processing, or
selection of the goods is relevant to the issue of whether the warranty was in fact broken. Action by the
buyer following an examination of the goods which ought to have indicated the defect complained of
can be shown as matter bearing on whether the breach itself was the cause of the injury.

INSTRUCTION NO.

not

potatoes

to

2

growing season. With regards to Sunrain' s counterclaim, Sunrain has the burden of proving each of
the following propositions:
1. a contract existed between Silver Creek and Sunrain;
2. Silver Creek breached the contract;
3. Sunrain has been damaged on account of the breach; and
4. the amount of the damages.
If you find from your consideration of all the evidence that any of the propositions in this
instruction has not been proved, your verdict should be for Silver Creek on Sunrain's counterclaim.
There is no dispute regarding the $62,879.70 owed as shown by Sunrain's exhibits A and B.
Silver Creek agrees that amount is correct. The Court will account for that amount separately and
you need not consider that amount in your calculations or damages.
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INSTRUCTION NO,

person who has been

must exercise

care to minimize the

and

prevent further damage. Any loss that results from a failure to exercise such care cannot be recovered.

INSTRUCTION NO.

defendant is entitled to damages.
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INSTRUCTION NO.

a
must be taken out of the realm of speculation.

means

Silver Creek is entitled to recover from Sunrain the amount due under the parties' contract
the seed potato lots that did not test positive for bacterial ring rot and the 84180 potatoes delivered
to Wootens. The Wooten potatoes have been paid for. The jury must determine the amount owed
to• Silver Creek under the contract for those seed potatoes that did not test positive for bacterial
ring rot.

INSTRUCTION
must
determine the amount

money that will reasonable and fairly compensate the damaged party for

any of the following elements of damages proved by the evidence to have resulted from the breach
of contract, breach of implied warranty of merchantability, or breach of the implied warranty of
fitness for a particular purpose:
1. The amount Sunrain owes Silver Creek pursuant to the contract for the seed potato lots
that did test positive for bacterial ring rot (excluding the 84180 lot of seed potatoes that
the defendant took delivery of and then sold to a third party prior to discovery of the
bacterial ring rot);
Whether any of these elements of damage has been proved is for you to determine.
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INSTRUCTION NO.

case,

may

chance, such as by the flip of a coin or drawing

straws. If money damages are to be

awarded, you may not agree in advance to average the sum of each individual juror's estimate as the
method of determining the amount of the damage award or percentage of negligence.

INSTRUCTION NO. '}...~
me,
note signed by one or more of you to the bailiff. You should not try to communicate with me by
any means other than such a note.
Durin~
deliberations, ,,,vou are not to reveal to anvone
how the ~,iurv.,, stands on anv... of the
- vour
"'
.,
questions before you, numerically or otherwise, unless requested to do so by me.
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INSTRUCTION NO,

room,

one

deliberations.
An appropriate form of verdict ·will be submitted to you with any instructions. Follow the

directions on the verdict form, and answer all of the questions required of you by the instructions on
the verdict form.
A verdict may be reached by three-fourths of your number, or nine of you. As soon as nine
or more of you shall have agreed upon each of the required questions in the verdict, you should fill
it out as instructed, and have it signed. It is not necessary that the same nine agree on each question.
If your verdict is unanimous, your foreman alone will sign it; but if nine or more, but less than the

entire jury, agree, then those so agreeing will sign the verdict
As soon as you have completed and signed the verdicts, you will notify the bailiff, who will
then return you into open court.
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INSTRUCTION
case.
regarding matters that you may consider in weighing the evidence to determine
the facts. In a few minutes counsel will present their closing arguments to you and
then you will retire to the jury room for your deliberations.
Each of you has an equally important voice in the jury deliberations.
Therefore, the attitude and conduct of jurors at the beginning of the deliberations are
important. At the outset of deliberations, it is rarely productive for a juror to make
an emphatic expression of opinion on the case or to state how he or she intends to
vote. When one does that at the beginning, one's sense of pride may be aroused and
there may be reluctance to change that position, even if shown that it is wrong.
Remember that you are not partisans or advocates, but you are judges. For you, as
for me, there can be no triumph except in the ascertainment and declaration of the
truth.
Consult with one another. Consider each other's views. Deliberate with the
objective of reaching an agreement, if you can do so without disturbing your
individual judgment. Each of you must decide this case for yourself; but you should
do so only after a discussion and consideration of the case with your fellow jurors.

---------~'

......
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF BLAINE

SILVER CREEK SEED, LLC, an Idaho
limited liability company,

)
)
)
)
Plaintiff/Counterdefendant,
)
)
vs.
)
SUNRAIN VARIETIES, LLC, a Delaware )
limited liability company,
)
)
)
Defendant/Counterclaimant.

Case No. CV-2013-644

JURY VERDICT FORM

We, the Jury, answer the special interrogatories as follows:
Question No. 1: What is the amount owed to Silver Creek under the parties' contract for the seed
potatoes that did not test positive for bacterial ring rot and the delivered 84180 lot of seed
potatoes that Sunrain accepted prior to the discovery of the bacterial ring rot?
Answer to Question No.1:

0

A-"-1_$__.ft,"'---'?___,?:'-;/-_,2:.......;::_:l...;:__:>,jlf'--- ~ - - - - - - - - '

.__I

f

Please go to the next question.
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Answer to
you answered Question No. 2 ''No" please skip to Question No. 6. If you answered Question
No. 2 "Yes" please move to the next question.

Question No. 3: Did the defendant breach an implied warranty of merchantability with regards
to the Rumba and undelivered 84180 potatoes that were infected with bacterial ring rot at the
time of the transfer from Sunrain to Silver Creek Seed?
Answer to Question No. 3: Yes

W

No[_J

Question No. 4: Did the defendant breach an implied warranty of fitness for a particular purpose
with regards to the Rumba and undelivered 84180 potatoes that were infected with bacterial ring
rot at the time of the transfer of those potatoes from Sunrain to Silver Creek Seed?
Answer to Question No. 4: Yes

lK_]

No[_J

If you answered "Yes" to either Question No. 3 or Question No. 4 please answer Question No. 5.
If you answered "No" to both Question No. 3 and Question No. 4 skip to Question 6.

Question No. 5: What is the amount of damages, if any, owed to Silver Creek for breach of the
implied warranty of merchantability or implied warranty of fitness for a particular purpose?
Answer to Question No. 5:

Question No. 6: Did Sunrain accept the Rumba and undelivered 84180 potatoes from Silver
Creek?
Answer to Question No. 6: Yes

lKJ

No[_J

If you answered "Yes" to Question No. 6, move to the next question. If you answered "No" to
Question No. 6, move to skip to Question No. 8.
Question No. 7: What is the amount of damages, if any, owed to the Silver Creek for accepting
the Rumba and undelivered 84180 potatoes.
Answer to Question No. 7:

VERDICT FORM - CV-2013-644: Silver Creek Seed LLC v. Sunrain LLC

Question No. 8: Complete the equation below as instructed to determine the total owed to
from Sunrain which will
the
"Box F."

Amount from "Box A"

!
I Amount, if any, from either "Box B" or "Box C", not both

E

$

I Add un the amounts from "Box D" and "Box E"

F

$

- -

- -r

--- - -

~I °I /0
?

7[,

V

s _;
?(

"·, ,j

I

Question No. 9: Does Silver Creek owe Sunrain any amount for potatoes delivered to Silver
Creek for the 2012 growing season?
Answer to Question No. 9: Yes l_J

No[pj

If you answered "Yes" to Question No. 9, move to the next question. If you answered "No" to
Question No. 9, you are done.
Question No. 10: How much does Silver Creek owe Sunrain for these potatoes?
Answer to Question No. 10:

You are done. Date and sign the bottom of the form, and return it to the bailiff.

DATED this _2Z day of

Vb/vt?r'? , 2015.

\

Jury Foreman
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Jolynn Drage, Clerk District
Court Blaine County, fda.hO

·--

Telephone No. (208) 733-3107
Facsimile No. (208) 733-1669
e-mail: A WrighHalWrightBrothersLaw.Com
Attorneys for Plaintiff!Counterdefendant

IN THE DISTRICT COURT OF THE FIFTH WDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COlJNTY OF BLAINE

)
)
)
)
Plaintiff/Counterdefendant,
)
vs.
)
SUNRAIN VARIETIES, LLC, a Delaware )
limited liability company,
)
)
Defendant/Counterclaimant.
)
SILVER CREEK SEED, LLC, an Idaho
limited liability company,

Case No. CV-2013-644

MOTIO:K FOR PRE-JUDGMENT
INTEREST

COMES NOW Plaintiff/Counterdefendant Silver Creek Seed, LLC ("Silver Creek"), by
and through its attorney Andrew B. Wright of Wright Brothers Law Office, PLLC, and moves
this Court, pursuant to Idaho Code § 28-22-104, for an order requiring
Defendant/Counterclaimant Sunrain Varieties, LLC ("Sunrain") to pay pre-judgment interest on
the $697,859.06 owed to Silver Creek.
Idaho Code§ 28-22-104 allows for the award of pre-judgment interest on: a) money due

by express contract; b) money after the same becomes due; c) money due on the settlement of
mutual accounts; and d) money due upon open accounts. Such interest shall either be at the rate
annum.

at§
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5

281,

988).

judgment interest on page 6 of its Complaint and Demand for Jury Trial filed in this matter.
"Prejudgment interest can be awarded as a matter of law from the date the sum became
due in cases where the amount claimed, even though not liquidated, is capable of mathematical
computation." Dillon v. Montgomery, 138 Idaho 614, 617 (2003). Simply because a claim is
disputed or litigated does not result in damages on that claim being "unascertainable" for
purposes of awarding pre-judgment interest. Ross v. Ross, 145 Idaho 274,277 (Ct. App. 2007).
A claim is liquidated or damages ascertainable-and pre-judgment interest proper on such
claim-"if the evidence furnishes data which, if believed, makes it possible to compute the
amount with exactness, without reliance upon opinion or discretion." Seubert Excavators, Inc. v.

Eucon Corp., 125 Idaho 744,753 (Ct. App. 1993) affd in part, rev'd in part, 125 Idaho 409
(1994). A claim for goods and services to be paid for at an agreed rate is a type ofliquidated
claim. Id.
In addition, a court may itself compute and add statutorily-allowed pre-judgment interest
to the amount of a jury verdict. See Coffin v. Cox, 78 Idaho 111, 116 ( 1956); Black v. Darrah,
71 Idaho 404,410 (1951) (upheld trial court allowing interest on a judgment when jury was not
instructed regarding an award of interest); Tripp v. Cotter Corp., 701 P.2d 124 (Colo. App. 1985)
(right to recover pre-judgment interest is a matter oflaw, so where entitlement and amount of
pre-judgment interest is clearly ascertainable from verdict or from uncontroverted facts, trial
court itself may compute and add interest to verdict); Maingate Dev., Inc. v. Lakeview Mktg.

Inc., 758 So.2d 1290 (Fla. Dist. Ct. App. 2000) (because a party was entitled to pre-

MOTION FOR PRE-JUDGMENT INTEREST -2595

court
amount
our case,

and

to

between the parties (the '·Contract), 1 Sunrain owed Silver Creek $697,859.06 for potatoes grown
by Silver Creek during the 2012 crop year. The $697,859.06 of damages was calculated by
taking the weight of the potatoes shipped pursuant to the Contract2 multiplied by the applicable
rate contained in the Contract3 (totaling $1,139,936.10), subtracting the amount of payments
received by Silver Creek4 (totaling $379,197.34), and subtracting the amount of potatoes
received by Silver Creek in May, 2013 5 (totaling $62,879.70). Therefore, the amount due to
Silver Creek in this case was readily ascertainable by mere mathematical computation, allowing
for the award of pre-judgment interest as a matter of law from the date the sum became due.
The Contract provides that the Sunrain would make full payment for loads of seed
potatoes within thirty (30) days after delivery of those potatoes. As shown by the weight tickets
and bills oflading included in Plaintiff's Exhibit 1 and Exhibit 2, the last load of potatoes was
delivered by June 14, 2013, which would make the entire outstanding balance due and owing to
Silver Creek by July 14, 2013. Additionally, all payments made by Sunrain to Silver Creek6 and
the delivery by Sunrain to Silver Creek of the 2013 seed7 (the $62,879.70 offset applied by the
Court to the jury verdict) both occurred prior to June 14, 2013. As a result, the entire

1

The Contract was admitted into evidence at trial as Plaintiff's Exhibit 5.
The weight of the potatoes shipped pursuant to the Contract is contained in Plaintiff's Exhibit I and Exhibit 2,
which were both admitted into evidence at trial.
3
The rate for the potatoes is set forth in Plaintiffs Exhibit l, Exhibit 2, and Exhibit 5.
4
The payments received are shown on Plaintiffs Exhibit 3, which was admitted into evidence at trial.
5
The potatoes received by Silver Creek in May, 2013 that were offset from the jury verdict are shown on
Defendant's Exhibit A, which was admitted into evidence at trial.
6
See Plaintiffs Exhibit 3.
See Defendant's Exhibit A.
2
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accrue

3

was
8

annum
04, the amount of pre-judgment interest Silver Creek is entitled to is calculated as follows:
1.

Principal amount a..nd due date: $697,859.06 due as of July 14, 2013.

2.

$697,859.06
Principal

3.

$229.43

365

Annual
Interest Rate

Days in
Year

=

600

X

Daily
Interest
Amount

4.

12%

X

No. of Days
Between July
14, 2013 and
March 6, 2015

Principle:
Pre-judgment Interest:

=

$229.43
Daily
Interest
Amount

$137,658.00
Pre-judgment
Interest Due as
of March 6,
2015

$697,859.06

+ $137,658.00 (as of March 6, 2015)

New Balance Due:

$835,517.06

(as of March 6, 2015)

Silver Creek respectfully requests that this Court award pre-judgment interest as calculated
above as of the date of its entry of the Judgment, and that the Court include such amount in the

Judgment entered in favor of Silver Creek and against Sunrain in this matter.

8

As a technical matter, Sunrain would owe more pre-judgment interest than is claimed in this motion due to the fact
that some of the potatoes were delivered prior to June 14, 2013 and the Ida-Gold payment was received after June
2013. However, for the ease
Silver Creek is fine with
interest based upon the later
due date of July 14, 2013.

MOTION FOR PRE-JUDGMENT INTEREST -4597

WRIGHT

Andrew B. - right
Attorneys or Plaintiff/Counterdefendant

CERTIFICATE OF SERVICE
Andrew B. Wright, a resident attorney of the State ofldaho, hereby certifies that on the

z_ day of March, 2015, he served a true and correct copy of the within and foregoing document
upon the following:
Michael D. Gaffney
BEARD ST. CLAIR GAFFNEY

P.A.

2105 Coronado Street
Idaho Falls, ID 83404-7495

N
[ ]
[ ]

t><J

U.S. Mail, postage prepaid
Express Mail
Hand Delivery
Facsimile- (208) 529-9732
E-mail
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FLE
MA~ 1 3 2015
Jot.yrm p,,,g., Cltlrk District
Courl 8/alne Cou

latsho

JUDICIAL DISTRICT OF THE ST ATE OF

DISTRICT COURT OF THE

IDAHO, IN AND FOR THE COUNTY OF BLAINE

SIL VER CREEK SEED, LLC, an Idaho
limited liability company,
Plaintiff/Counterdefendant,
VS.

)

)

Case No. CV-2013-644

)
)
)
)

JUDGMENT

SUNRAIN VARIETIES, LLC, a Delaware )
)
limited liability company,
)
)
Defendant/Counterclaimant.

JUDGMENT IS ENTERED AS FOLLOWS:
Judgment is entered in favor of Plaintiff/Counterdefendant Silver Creek Seed, LLC and
against Defendant/Counterclaimant Sunrain Varieties, LLC in the amount of
$____,,8"'--3_.,,,b'-+-~
.......... 3:;_...c._'-\_(o_ _ _ , together with interest thereon at the legal rate from the date
1

1. . .

hereof until paid.

~t- _!L.

1

1\. r
1_ I . .
J M.., u::>""""'1VC., G.1-.IY'\,

,

o·

·.-1

r~

tJ 0..' J,/14. J~. ~

DATED this .J..3.. day of March, 2015.

By:

~fir-_
Honorable Rooert l Elgee
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manner

P.O. Box 226
Twin Falls, ID 83303-0226

( ]
[ ]

fA

U.S. MaiL postage prepaid
Hand-Delivered
Overnight Maii
Facsimile- (208) 733-1669

Michael D. Gaffney

[~

U.S. Mail, postage prepaid
Express Mail
Hand Delivery
Facsimile- (208) 529-9732

Andrew B. Wright
WRIGHT BROTHERS

BEARD

LAW OF:-:lCE, PLLC

ST. CLAIR GAFFNEY PA

[ ]
[ ]

2105 Coronado Street
Idaho Falls, ID 83404-7495

Clerk

JUDGMENT -2600

FILE
MAR 1 3 2015

2105 Coronado Street
Idaho Falls, Idaho 83404-7495
Telephone: (208) 523-5171
Facsimile: (208) 529-9732
Email: gaffney@beardstclair.com
Attorney for Defendant/Counterclaimant

DISTRICT COURT FIFTH JUDICIAL DISTRICT
BLAINE COUNTY IDAHO
SIL VER CREEK SEED, LLC, an Idaho
limited liability company,
Plaintiff-Counterdefendant,

Case No.: CV-2013-644

vs.

SUNRAIN VARIETIES LLC, a Delaware
limited liability company,

ORDER ON DIRECTED VERDICT

Defendants-Counterc laimant.

This matter came before the Court on February 27, 2015. The
Defendant/Counterclaimant made a motion for directed verdict on Count II of its
counterclaim after the close of evidence at trial. The Court heard oral argument from both
parties.
After considering the evidence in a light most favorable to the
Plaintiff/Counterdefendant, the Court GRANTS the Defendant/Counterclaimant's motion
for directed verdict on Count II of the Counterclaim for breach of contract. A judgment
shaH be entered on Count II in favor of the Defendant/Counterclaimant in the amount of

on

SO ORDERED.
DATED: March(.3
_, 2015

District Judg~

I certify that on Marc~~ 2015, I served a true and correct copy of ORDER ON
DIRECTED VERDICT on the following by the method of delivery designated below:
Andrew B. Wright
Wright Brothers Law Office
PO Box 226
Twin Falls, ID 83303
Fax: (208) 733-1669

~

U.S. Mail

D

Hand-delivered

Michael D. Gaffney
Beard St. Clair Gaffney PA
2105 Coronado Street
Idaho Falls, ID 83404
Fax: (208) 529-9732

1

U.S. Mail

D

Hand-delivered

\5ol'::fhn { ) ~

Clerk of the Court

By: _ _ _
o.Jl---_,
_ __
Deputy Clerk

D

Fax

D Fax

